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KARDEX answers any asset question ON THE SPOT 


s OW is the invested principal bal- 

ance made up in the Jones trust? 
What are its assets? When is each income 
item due? Has all the income been col- 
lected up-to-date and properly credited? 
What’s the total income for the past six 
months?” 


No need to search for answers all over the 
office. Kardex Visible Records give you 
the whole story in convenient, compact 
form in the Trust Asset Record file. More- 
over, Kardex provides faster and more 
accurate filing and finding of cards... 
positive signaling of due dates, cards out 
for posting and uncollected income. Dexi- 
graph pictures of Kardex trays save time 
and money in furnishing auditors, bank 
examiners or other interested bank offi- 


cials with lists of trust assets for review. 


MONEY-SAVING FACTS FREE. These are just 
the high spots. Find out how efficiency 
can be increased through simple changes 
. . . and with no interruption of your 
banking routine. Phone the Remington 
Rand office in your city or write Reming- 
ton Rand Inc., Buffalo, N. Y. for a free 
money-saving analysis of your present 
trust records. No obligation. 





Let’s Look At The Record 


Pacific Coast and Rocky Mountain States Trust Conference 
Fifteenth Regional Convention—Portland, Ore.-—August 12-14, 1937 


\ / HEREVER trust men foregather, 
discussion will turn to some of 
those phases of trusteeship which are so 
closely interwoven with the intense prob- 
lems of individual and community wel- 
fare and the trend of events viewed in 
the light of their effects on financial se- 
curity. The fifteenth regional Trust 
Conference of the Pacific Coast and 
Rocky Mountain States brought out this 
devotion to high ideals of service in no 
uncertain terms. 

Particularly impressive is the frank- 
ness of approach which typifies the still 
pioneer trust atmosphere of the Far 
West—the marked ability to come to 
grips with very real problems of the 
day, not simply to gauge their general 
outlines but to define their substance. 
The prevalent attitude represented by the 
addresses and informal discussions of the 
conference was one of courageous inquiry 
into the record of performance—a self- 
appraisal or introspection of any short- 
comings or limitations as well as of ex- 
cellent achievements and progress. 

Rather than rest on their 
oars, however, there was a 
notable aggressiveness in 
searching for _ practical 
means of continued im- 
provement. Results of indi- 
vidual experience were 
freely interchanged for the 
mutual benefit of the en- 
tire group, rather than be- 
ing cagily withheld as a 
private stock-in-trade —a 
healthy sign of a rapidly 
developing country and a 
relatively new but soundly 
developing trust business. 

The approach to pres- 
ent and visibly coming 


A. L. GRUTZE 
General Conference Chairman 


problems was marked in the _ pro- 
ceedings by frank advancement of both 
ideas and facts, on an analytical basis as 
to what needed doing rather than on the 
apologetic basis of what present cus- 
toms, statutes or conditions might tem- 
porarily be deemed to make opportune or 
simply “safe” for the fiduciary. The 
frontier influence appears still too strong 
to make the spectre of difficulties seem 
inevitable or permanent, and gives force 
to cooperative effort to evolve and en- 
force the high ethical standards demand- 
ed to retain close personal relationships 
and confidence, not by leaning over back- 
ward under the guise of diplomacy, but 
by standing upright on a good record of 
proven ability. 

Each of the spirited Sessions of the 
conference, under the capable direction 
of the general chairman, were attended 
by a large proportion of the 150 trust of- 
ficials representative of leading trust in- 
stitutions in nine states and the province © 
of British Columbia. In addition a num- 
ber of local bank directors, attorneys and 
junior officials and employ- 
ees took advantage of the 
opportunity to hear the ad- 
dresses and become ac- 
quainted with associates in 
the trust business of the 
Coast. This conference is 
rapidly becoming a major 
influence nationally, with 
the distinction of being the 
only regional trust confer- 
ence and sharing with the 
Mid-Winter Trust Confer- 
ence in New York the re- 
sponsibility for providing 
a meeting ground for per- 
sonal discussions and prob- 
lems of mutual importance. 
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Corporate Trusteeships Under Trust Indentures 
Analysis of The Barkley Bill 


R. GREGORY PAGE 
Vice President, Bankers Trust Company, New York City 


T the moment the Barkley Bill is of 

particular current interest to trust 
officials. The Bill has not yet been re- 
ported to the Senate and has not been in- 
troduced into the House. It now seems 
likely that the Bill will go over until the 
next session of Congress. 


The Barkley Bill and its two compan- 
ion bills, which have been introduced in 
the House but not in the Senate, and 
which also undoubtedly will go over to 
the next session; the Chandler Bill, which 
is intended to amend the Federal Bank- 
ruptcy Act, particularly in relation to 
Section 77B, and the Lea Bill, which is 
intended to control corporate reorganiza- 
tions, will, if passed, very substantially 
extend Federal control over all forms of 
financing in this country. 


Control by SEC 


The Barkley Bill, if passed, will extend 
the control of the Securities and Ex- 
change Commission over those provisions 
of corporate indentures which relate to 
the fulfillment of the covenants of the 
issuers and over the duties and qualifica- 
tions of the trustees. 


However we may feel on the question 
of the extension of Federal control over 
business and on the broad question of 
States’ rights, few, if any, of us disagree 
with the’ theory of the Securities Act. 
While, as originally enacted, it presented 
an almost complete barrier to financing, 
it was soon amended. The amended Act, 
as administered by the Securities and 
Exchange Commission, has eliminated 
many of the most serious objections. Ex- 
perience is bringing to the Securities and 
Exchange Commission and its staff, as 
well as to those who register securities, 
a better understanding of the practical 


problems involved, and it is to be hoped 
that these operations will be further 
simplified and improved through expe- 
rience. 

In the Barkley Bill corporate trust 
officials face an extension of Federal su- 
pervision into their field. Few of us be- 
lieve that such supervision in our field 
is necessary or even desirable from the 
standpoint of the investor. However, 
extension of Federal control over busi- 
ness is manifestly one of the fundamen- 
tal concepts of the present Federal ad- 
ministration and in approaching the 
problem we have felt that it was not our 
function to argue a theory of Government 
but rather to do our part in an effort to 
make the Barkley Bill both livable and 
workable. 

While we believe, and with justifica- 
tion, that corporate trusteeships have 
been administered by the banking insti- 
tutions of this country with an integrity 
and efficiency that compares favorably 
with any other form of human endeavor, 
we must, if honest, admit that there have 
been instances of inefficiency and, in iso- 
lated cases, of misconduct, which we all 
sincerely regret. Instances of  ineffi- 
ciency and of dishonesty appear in all 
lines of human effort. 


External vs. Internal Regulation 


Is it wise or proper for us to object 
to an honest effort to so control corpo- 
rate trusteeships as to eliminate the mis- 
takes of the past? My answer is that 
we should cooperate with such an effort 
even though many of us feel that it would 
have been wiser first to have permitted 
the banks to have tried out their propos- 
al of voluntary control in cooperation 
with the Investment Bankers Associa- 
tion and as to member institutions under 
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the supervision of the Federal Reserve 
Board, and even though we may believe 
that control, if necessary, should be State 
rather than Federal. The American 
Bankers Association have taken this pos- 
ition. 

In this connection it is interesting to 
note that Mr. Douglas, in testifying be- 
fore the Sub-Committee of the Senate 
Banking and Currency Committee dur- 
ing the public hearings on the Barkley 
Bill, mentioned the efforts of the bank- 
ing institutions to raise the standard of 
Corporate Trust administration, com- 
mented favorably on the progress that 
had been made, and stated that it was 
not the purpose of the Barkley Bill to 
revolutionize the business but merely to 
raise the standard of Corporate Trust 
indentures and administration to the 
standard now prevailing in the better 
elements of the business. With that ob- 


jective we surely cannot quarrel. 


Cooperation to Iron Out Difficulties 


The proposed legislation covers an en- 
tirely new legislative field. The practi- 
cal difficulties are substantial. I can 
personally testify to a sincere desire on 
the part of Mr. Douglas and his asso- 
ciates to meet these difficulties wisely 
and to handicap Corporate Trust work 
and business generally as little as is pos- 
sible and still attain the objectives of the 
Bill. The Securities and Exchange Com- 
mission has been considering the Bill for 
over a year and has been working on the 
drafting of the Bill since before the first 
of the year. The Commission has per- 
mitted the American Bankers Associa- 
tion to work with it on the problem since 
last March. In these conferences we 
have found in Mr. Douglas and his asso- 
ciates a frankness, a willingness to un- 
derstand our problems, and a desire to 
cooperate in fairly meeting them, which 
was most heartening. We on our part 
have tried to be equally frank, fair and 
cooperative. While it is perhaps too 
much to expect that the first effort at 
legislation of this type will be satisfac- 
tory to every one, or free from errors, 
which experience will disclose, all who 
are fair minded must admit that frank 
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cooperation between the Government and 
business on such a problem is wise and 
always to be desired. ' 

In the case of the Barkley Bill, Mr. 
Douglas has said that conferences with 
our committee have helped the Commis- 
sion to make the Bill better and more 
practical. From the standpoint of busi- 
ness and the banking institutions, all 
who have been privileged to work on the 
problem realize that this is so. It is to 
be hoped that the experience’on this Bill 
will further encourage such cooperation 
on legislation in the future. 

In common with most supervisory leg- 
islation of this character the success’ of 
its administration will in large measure 
depend on the regulations thereunder and 
the practical wisdom of the administra- 
tive body, the Securities and Exchange 
Commission. The Commission has al- 
ready expressed a readiness to consult 
with the American Bankers Association 
on the preparation of the regulations, 
and their attitude during the drafting of 
the Bill may fairly be taken as indicative 
of their desire that the administration 
of the Bill shall be fair, wise and effi- 
cient. It is to be hoped that every bank- 
ing institution ‘handling Corporate 
Trusts will do its full part on this end. 


Qualification By SEC 


The Bill will become effective six 
months after its enactment and its 
theory is that thereafter trust inden- 
tures must be registered with and quali- 
fied by the Securities and Exchange Com- 
mission in a manner analogous to that 
under which securities are now regis- 
tered under the Securities and Exchange 
Act. With two exceptions, securities 
which are exempted from registration 
under the Securities Act are exempted 
from the registration requirement of the 
Barkley Bill. The two exceptions are: 
securities issued in exchange for other 
securities of the same issuer and securi- 
ties issued under a plan of reorganiza- 
tion approved by a court. Likewise, 
transactions, such as private sales, which 
are exempted under the Securities Act 
are exempted by the Barkley Bill. In 
addition, the Commission may by regula- 
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tion exempt securities publicly offered 
where the aggregate offering price does 
not exceed $250,000. Additional issues 
under indentures executed prior to the 
effective date of the Bill will have to be 
registered unless compliance with the 
provisions of the Bill will require the 
consent of all holders of outstanding 
bonds or unless compliance with the Bill 
would impose an undue burden on the is- 
suer. 


The Bill requires that all qualified in- 
dentures shall have at least one trustee 
and that at least one of the trustees shall 
be an institution with corporate trust 
powers subject to Governmental super- 
vision and with resources commensurate 
with its responsibility. The Bill ap- 
proaches the question of trustees from 
two angles: the trustee’s duties and the 
degree of its responsibilities; and con- 
flicts of interest in the trustee. 


Duties And Responsibilities of Trustee 


On the question of duties and respon- 
sibilities of the trustee, the Bill requires 


that as to the period before default the 
indenture shall contain “provisions im- 
posing upon the indenture trustee such 
specific duties and obligations prior to 
default as the Commission deems consis- 
tent with the duties and obligations 
which a prudent man would assume and 
perform prior to such a default if he 
were trustee under such an indenture” 
and further provides that the indenture 
shall contain provisions requiring the 
obligor to provide the indenture trustee 
with such information, opinions and cer- 
tificates of attorneys, accountants and 
experts and such other documents as the 
Commission may deem necessary to en- 
able the trustee to perform its duties. 


Perhaps the most striking thing on the 
subject of trustee responsibility is the 
prohibition against exculpatory clauses 
covering gross negligence. However, we 
are satisfied from our conferences with 
Mr. Douglas and his associates that the 
problems of the trustee are appreciated 
in the Securities and Exchange Commis- 
sion, and we confidently expect that pro- 
visions of qualified indentures, bearing 
upon the duties and responsibilities of 
the trustee will not be such as to unfair- 
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ly endanger the trustee, nor will they 
materially differ from similar provisions 
in the better mortgages now in existence. 

As to the period after default, the Bill 
requires that the indenture trustee shall 
“use the same degree of care and skill 
*** as a prudent man would exercise un- 
der the circumstances if he were a fidu- 
ciary and had the degree of skill which 
the indenture trustee has or which at the 
time of the offering of the indenture se- 
curities the indenture trustee represents 
itself as having, as indenture trustee, 
whichever is the higher.” 


Conflicts of Interest 


On the question of conflicts, the Bill 
sets up certain specific definitions and 
requires that if a conflict, as defined in 
the Bill, shall occur, the indenture trus- 
tee shall within ninety days cure the 
conflict or resign. As the definitions are 
complicated, little would be gained by at- 
tempting a brief summary. Suffice it to 
say that they deal with the questions of 
acting under more than one indenture of 
the same obligor; common control of the 
Trustee with the obligor or underwriter; 
directors and officers in common, with 
certain limitations, two directors in com- 
mon are permitted; ownership of voting 
securities of the trustee by the obligor 
or underwriter; credit relationship be- 
tween the trustee and the obligor; own- 
ership by the trustee of securities of the 
obligor or underwriter. 


On the question of ownership of securi- 
ties of an obligor, the Securities and Ex- 
change Commission has agreed that there 
should be different and less onerous 
treatment of representative as distin- 
guished from beneficial ownership. The 
provisions relating to representative 
ownership now in the Bill will relieve the 
trustee of much unnecessary trouble and 
expense and will provide a more equit- 
able test. 

It will be noted that the Bill is so 
drawn that the control of the Securities 
and Exchange Commission ceases with 
the qualification of an indenture under 
the Act. As Mr. Douglas has testified 
before the Banking and Currency Com- 
mittee, it is intended that the Commis- 
sion shall sit in on the drafting of an 
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indenture in order that its provisions 
may comply with the requirements of 
the Bill. 


Unsettled Disagreements 


There are still two major points on 
which the Commission and the Ameri- 
can Bankers Association have not agreed. 
They are loans and trustee responsibil- 
ity. 

Loans. In its present form the Bill 
in effect prohibits a banking institution 
from making ordinary commercial loans 
to a company for which it is acting as 
trustee of an unsecured issue or of a se- 
cured issue having an original maturity 
of less than five years. This prohibition 
will substantially affect the flow of na- 
tional credit. It is understood that over 
25% of existing Corporate Trust busi- 
ness of several of the larger trustee in- 
stitutions is composed of issues which 
will be affected by the prohibition. These 
institutions are not only the type repre- 
senting the highest financial responsi- 
bility of indenture trustee, but also the 
highest standard of experience and effi- 
ciency. It is also true that a substantial 
part of these loans are made by obligor 
companies having the highest financial 
credit. Loans to such companies are the 
safest and best type of banking business. 
The amounts involved are many millions 
a year. 


It is interesting to note that every 
witness appearing at the public hearings 
on the Bill who was connected in any 
way with a banking institution has urged 
the elimination of this prohibition, as 
have also Mr. Posner of the New York 
Mortgage Commission and Mr. McCol- 
lom of the New York Bar, both speaking 
individually and on behalf of the public 
rather than on behalf of banking insti- 
tutions. 


Penalty For Unfair Collection 


It would seem obvious that the alleged 
vice in the situation is not in the mak- 
ing of a loan, but is in the occasional 
case where a trustee in its efforts to get 
its own loan paid may favor itself at the 


expense of its beneficiaries. It seems 
logical, therefore, and wholly within the 
theory of the Bill, to permit the making 
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of these loans but to concentrate upon 
the penalty for unfair collection. 

The Bill now contains a penalty on un- 
fair collection of so-called “permitted” 
loans.. The penalty is that the trustee 
is required to set aside in a special fund 
all monies and property received by it 
for its own account within four months 
of default on the securities for which it 
is trustee if it had reason to believe that 
such default would occur. The funds in 
the special account are shared pro rata 
by the trustee and the bondholders in 
proportion to their respective deficiency 
claims. 

In an effort to reach a compromise on 
this point we have proposed to the Se- 
curities and Exchange Commission to 
treat loans by trustees of unsecured is- 
sues and of short term issues just as 
loans by trustees on long term mort- 
gages are treated, and as a further con- 
cession we offered to strengthen the pen- 
alty against unfair collection of all loans 
by eliminating the question of proof of 
lack of knowledge of impending default. 
We have pointed out that the elimination 
of the question of proof is a substantial 
concession and could be accepted as only 
a part of the complete compromise. The 
compromise proposed seems to us so ad- 
visable, viewing the wider aspects of the 
question, so fair, so logical, and so much 
within the spirit and the theory of the 
Bill that we are most hopeful that the 
compromise will be accepted. 


Trustee Responsibility. A number of 
witnesses at the public hearing on the 
Bill discussed the question of the liabil- 
ity of indenture trustees, emphasizing 
the fact that the proposed Bill will elim- 
inate the current practice of protecting 
indenture trustees for all actions except 
gross negligence and bad faith, and that 
actions against an indenture trustee are 
ordinarily brought by bondholders long 
after the event and are tried before 
juries whose decision in many cases is 
swayed by conditions at the time of the 
suit, rather than by conditions which 
existed at the time the action complained 
of was taken.. In the case of trustees of 
Personal Trusts it is always possible to 
account to a court promptly after a ques- 
tionable or difficult decision and so bring 
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about a legal review of the trustee’s act 
in the light of circumstances existing at 
the time the action is taken. It has been 
proposed that a somewhat similar pro- 
vision be inserted in the Barkley Bill. 
The Bill now provides for annual reports 
by the trustee to bondholders, and the 
proposal is that the Bill shall permit each 
indenture to prescribe a short period, not 
less than thirty days, in which any in- 
denture security holder must institute 
any proceeding to assert liability on the 
indenture trustee, based on any acts set 
forth in such report, such limitation, 
however, not to affect proceedings based 
on gross negligence or bad faith by the 
indenture trustee. 


We have discussed with the Securities 
and Exchange Commission two other 
points relating to so-called “rescue 
loans”, and the prohibition now con- 
tained in the Bill against bondholders 
waiving a principal default or an inter- 
est default for a period of more than 
one year. These two points are not of 
direct selfish interest to trust institu- 
tions but are of substantial importance 
from the standpoint of business gener- 
ally. We have argued them fully with 
the Securities and Exchange Commission 
and regret that we have failed to con- 
vince the Commission of the desirability 
of these two changes. 


Compensation 


The statement has been made on be- 
half of the Securities and Exchange 
Commission that the compensation of in- 
denture trustees should be commensurate 
with the duties and responsibilities ac- 
cepted by them. This is axiomatic. The 
suggestion has come from many trust 
men that the question of compensation 
should be included in the discussions with 
the Securities and Exchange Commission 
on the Barkley Bill. Quite wisely, I 
think, the American Bankers Association 
has not adopted the suggestion, feeling 
that in the long run Corporate Trust 
compensation must be commensurate 
with responsibility and duties imposed 
on trustees, and that the discussions on 
the Bill should be free of an element that 
to many, at least, would be construed as 
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purely selfish from the standpoint of the 
banking institutions. 

However, once the Barkley Bill be- 
comes law, the question of compensation 
will deserve careful consideration. The 
Barkley Bill in its present form will ma- 
terially increase the cost to issuers oper- 
ating under Corporate Trust indentures, 
and this entirely aside from the question 
of trustees’ fees. The Biil will also ma- 
terially increase the ministerial duties as 
well as the responsibility of the indenture 
trustees. In my judgment the formula 


upon which the present schedules of Cor- 
porate Trust fees are based is unsound, 
and I recommend that the entire ques- 
tion be fully and carefully reviewed. 


A more detailed summary of the Bark- 
ley Bill was prepared by Mr. Page and 
may be obtained from Merle Selecman, 
Secretary of the Trust Division, A. B. A., 
22 E. 40th St., New York City. 


Factors in Bond Analysis 


Entirely too much effort has been spent 
in studying the past record of borrowers 
and far too little in attempting to estimate 
the future outlook for purposes of security 
analysis, declared G. Sidney Houston, man- 
ager, investment research department, First 
Service Corporation, at the recent conven- 
tion of the American Institute of Banking. 
The value of past performance in determin- 
ing the future of securities is vastly exag- 
gerated by the average analyst, he stated. 
Mr. Houston urged that this method should 
be supplemented “by a study of general 
economics with particular reference to in- 
vestment problems.” 

The procedure which he recommended was 
outlined as follows: 

1. The investor should be assured that 
the particular borrower has a satisfactory 
credit standing. 

2. A careful analysis should be made of 
the particular group or line of activity in 
which the borrower is situated. 

3. The investor must determine in which 
direction general business is moving in or- 
der that he may decide what type of invest- 
ments should be made. 

4. The investor should always be watch- 
ing for signals, indicating a definite change 
in the trend of interest rates and finally he 
should be concerned with the type of money 
which we are to have in the future. 
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It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 
... sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients 


CiTy BANK FARMERS TRUST COMPANY 


Chartered 1822 
22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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Proper Trust Investment Policy 
Diversification As To Time and Type Essential 


GEORGE 8S. ECCLES 
President, First Security Bank of Utah, National Association, Ogden, Utah 


.AM certain that we are all finding in 

the trust accounts being received by 
us, an increasing variety of assets, due 
to the general trend among our Ameri- 
can people to enter into the speculative 
and investment field. Many of the as- 
sets admittedly have no place in the trust 
account, but still we find them there. 
Our problem is to review the require- 
ments of the particular trust, as to its 
immediate cash requirements, its pro- 
visions as to need for protection of prin- 
cipal as against income requirements. 
These requirements are sure to have a 
bearing on the policy we will pursue in 
the liquidation of the assets we may find 
in the trust account, when we receive it. 
If immediate cash requirement is not the 
thing, I feel that a semi-speculative se- 
curity may be held for a more favorable 
market under certain conditions, or a 
non-marketable security may not be 
dumped at any price, merely to convert 
it into cash. The market on the security 
in question may be unduly depressed by 
general economic conditions or by local 
conditions, or by some immediate past 
adverse situation within the company it- 
self, and proper analysis might show to 
a prudent businessman, that a more fa- 
vorable condition for disposing of the se- 
curity is in the offing. 


Analysis and Records 


It is this problem of handling trust in- 
vestments that places the most serious 
responsibility on the trustee. It requires 
sound analytical business judgment, the 
courage to follow it through, and the 
maintenance of adequate records to show 
that proper analysis has been made and 
prudent judgment formed. The original 


careful study, reviews and analysis are 
not sufficient. Continued periodic re- 
views are essential, and should not be 
perfunctory. They should be the basis 
for decision and action. Many times it 
may be difficult for the trustee to arrive 
at a definite decision and it would be 
proper that reports and analysis be 
placed before the court and a request 
made for instructions by the court as to 
the procedure to follow regarding the 
particular securities in question. 

Proper detail and careful records 
should be maintained showing care has 
been exercised, and that from the facts 
and analysis at the time the study and re- 
views were made, the findings justified 
the decision made and the action taken 
by the trustee. Future developments 
may prove that the trustee was wrong 
because of some subsequent unforeseen 
development. Along this line a New 
York judge once said: “However, the 
situation is to be judged, not in retro- 
spect but in prospect, even the witless 
fool may pose as a paragon of wisdom 
after the unforseeable has occurred.” 

If due care and sound judgment ar- 
rived at after proper analysis, have gov- 
erned our course of action, we find from 
reviewing court decisions that the atti- 
tude of the court has been favoraole to 
the trustee, and he has been protected 
from damages and loss by these court de- 
cisions. There are always exceptions. 
If the reverse action is taken and the as- 
sets are unduly sacrificed by the trustee, 
merely because of the fact that they are 
not the type of securities that would or- 
dinarily measure up to the so-called legal, 
or proper trust investment, the trustee 
in this case should be criticized just as 
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severely and be just as liable as in the 
case securities were held and subsequent 
loss developed. 


Treatment of Assets Received 


Some courts require a trustee who 
holds non-legal investments to convert 
them within a reasonable time after he 
acquires them, or after they become non- 
legal. Other courts merely require the 
trustee to exercise the care of an ordin- 
ary prudent man with regard to reten- 
tion or conversion of non-legals. Case 
records show that the courts are very 
lenient with trustees who in good faith 
have made a decision with regard to re- 
tention or conversion during the depres- 
sion period since 1929. 

The trustee’s policy regarding assets 
received in the trust must of necessity 
be entirely independent and probably 
different from his policy in handling in- 
vestments of non-invested trust funds, 
or re-investment of trust funds coming 
into his hands. However, a definite 
policy should be adopted or pursued 
which will result in the shaping around 
of the trust assets, so that a fixed in- 
vestment policy can be pursued and the 
estate put into proper trust investments 
and a so-called legal investment port- 
folio maintained. 


Type and Time Diversification 


In considering the problem of proper 
trust investment policy, it is rather dif- 
ficult to give much consideration to 
threats of inflation or the reduced pur- 


chasing power of the dollar. These fac- 
tors change from time to time. So it 
seems to me proper diversification of se- 
curities, as to types and maturities, 
should be the prime factor. Maturities 
selected to provide the trust with funds 
as needed for distribution, or major cash 
requirements, should make it possible to 
convert assets into cash without undue 
sacrifice, no matter what the general 
economic condition might be at the time. 
Diversification in maturities makes funds 
available for reinvestment and gives the 
trustee the opportunity to take advan- 
tage of the market at the particular time 
that it appears desirable to make the in- 
vestment. 
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In considering diversification of trust 
investments, one must consider two fac- 
tors. One is diversification according to 
classes, and the other is diversification 
according to fields within each class. 
Composite classes of investments may be 
divided into the following: Bonds, pre- 
ferred stocks, common stocks, real estate 
obligations and real property. Each of 
these classes of securities is in turn made 
up of a great variety of forms and types. 
Any grading of securities is only an ap- 
proximation of their merit, even though 
it may have been performed with a great 
deal of care. Investment policies, like 
investments themselves, must be judged 
according to their suitability for the pur- 
pose. - They must be intrinsically sound, 
and imbued with fitness to meet specific 
but changing needs. Formal rules of 
procedure for the protection of invested 
funds are not sufficient. A flexible policy 
predicated upon a thorough knowlege of 
economic and business conditions, as well 
as upon familiarity with specific securi- 
ties, must be followed if those in charge 
of investments are to be successful in the 
conservation of principal and the main- 
tenance of income. 


Today we must face the prospect of a 
continuing low yield in the investment 
field, due to the condition of the money 
market. I agree with the economists 
that predict continuing easy money mar- 
ket for sometime to come. 

In practice, the conservation of the 
principal of the trust has been consid- 
ered the primary obligation of the trus- 
tee. Due consideration, however, must 
be given his secondary obligation, for 
next to maintaining the principal, the in- 
vestment earnings best measure the per- 
formance of trust institutions in hand- 
ling trust property. Trust funds cannot 
therefore be largely invested in short 
term securities just because we may not 
feel safe in going into the long term mar- 
ket at the present time. 


Government Bonds 


The position of United States Govern- 
ment bonds in the trust portfolio should 
be determined by consideration of four 
factors, namely: Safety, marketability, 
yield and maturity. Most trust port- 
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folios could afford to sacrifice a degree of 
safety and marketability exemplified in 
these bonds, for the sake of a higher in- 
come rate. However, today, I feel that 
the spread between high grade corporate 
bonds and governments is so narrow that 
governments are more attractive for a 
larger part of trust funds than formerly. 

For many years State and Municipal 
obligations have been regarded with high 
favor as trust investments, the former 
having ranked second to United States 
obligations with respect to safety and 
marketability. Recently the sharp con- 
traction in municipal revenues, the major 
difficulties of some of our larger cities, 
as well as smaller municipalities, and the 
piling up of huge overlapping indebted- 
ness, through legal entities being reared 
to foster borrowing capacity, have neces- 
sitated a careful analysis of the entire 
field of public finance. The ability of 
municipalities to meet their obligations 
entered into for expansion purposes, 
must be established before they can be 
considered as proper investment for 
trust funds. However, the inclusion of 


some state and municipal obligations in 
a trust portfolio would not be amiss, de- 
pending in part upon the state of busi- 
ness, the trust principal and the needs 
of the beneficiaries. 


Railroad and Utility Obligations 


Trust institutions today are particul- 
arly interested in the railroad field, be- 
cause a significant portion of their trust 
assets are invested in railroad obliga- 
tions. Although the proportion of in- 
vestment in this class of securities has 
been steadily declining in recent years, 
the amount so invested is still large. 
Railroad bonds have long been regarded 
as among the prime investments for 
trustees, but at no time since the Trans- 
portation Act of 1920 have the railroads 
earned their so-called fair rate of 5%%. 
There are a number of good roads which 
have earned a comparatively high rate 
of return on their investment. A large 
percentage of the defaulted railroad 
bonds have been junior issues. Com- 
paratively few of the underlying lien 
issues have defaulted. Corporate trus- 
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tees must scrutinize carefully the rail 
security they are investing in. 

Public utility securities, practically 
unheard of twenty years ago as invest- 
ment media for trusts, now occupy a 
prominent place among the list of ap- 
proved investments in nearly all the 
states. Literature in the trust field has 
been most favorable toward them. To- 
day utilities probably can secure capital 
at a lower price than can any other in- 
dustry. The larger industries in the 
utility field have had very favorable rec- 
ords as to profit. We must not of course 
confuse underlying public utility bonds 
with the bonds of the public utility hold- 
ing companies. There are many reasons 
why bonds in the public utility holding 
company field are looked on with ill re- 
pute. This has had a tendancy to reflect 
unfavorably upon all public utility bonds. 
I feel, however, that the evil of pyramid- 
ed financing in the public utility holding 
company field is curbed and will be con- 
trolled in the future. 


Industrials 


Industrial corporations as a group 
form the largest field of investment of 
any industry in the United States. In- 
dustrials have grown very rapidly dur- 
ing the past few decades until today the 
assets of corporations in this field total 
over one hundred billion dollars. There 
is a wide difference of opinion among 
trust men regarding industrial obliga- 
tions for trust investment. That they 
are entitled to consideration because of 
the underlying position of successful in- 
dustrial corporations in our national 
economy is now admitted by a number 
of trust institution officials. The prob- 
lem of investing in industrial securities 
is particularly complicated because of the 
large number of companies and indus- 
tries to choose from. Each line of in- 
dustry has its own peculiar problems, 
and is subject not only to general econ- 
omic conditions but to the vicissitudes 
of competition, of management, of com- 
binations, and the changes which natur- 
ally come from year to year. Such 
changes are prone to be drastic, so the 
investment status of each industrial 
group must be examined anew in the 
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light of these new circumstances, and an 
appraisal made of the current factors af- 
fecting its future stability. On the basis 
of earnings there are many excellent in- 
dustrial securities. While the earnings 
are ordinarily subject to wide variations, 
industrial long term debts are usually 
small in comparison to the value of the 
property. Due to the increased govern- 
ment regulations, taxation and labor 
troubles, the securities in this field must 
be doubly scrutinized, not only at the 
time of purchase, but throughout the pe- 
riod they are held in the portfolio. 


Preferred Stocks 


Due to limited amount, and the fact 
that they carry a fairly high dividend 
rate, high grade preferred stocks are 
selling at high premiums, during this pe- 
riod of easy money, in fact many points 
above their call prices. This has all re- 
sulted in making them a more specula- 
tive trust investment under present con- 
ditions. I feel sure that we all antici- 
pate a decline in the market for preferred 
stock over the years to come, just as we 
must feel about the long term bond mar- 
ket. Interest rates are sure to increase 
at sometime during the life of the long 
term trust investment, and it is for this 
reason that I lean toward the policy of 
shorter maturities under present condi- 
tions and to a large percent of govern- 
ment bonds in the portfolio. Govern- 
ments are selling out of line with high 
grade corporate bonds and we must con- 
sider the tax free element and the fact 
that we are sure to see a continuing de- 
crease in the amount of outstanding gov- 
ernments available for investments. I 
am sure we all expect to see a balanced 
budget again in this country at some 
future date, and with the operation of 
various government agencies, investing 
funds in government securities, the avail- 
able investment supply. is certain to 
dwindle. This will have a tendency to 
hold up the price in the face of stiffening 
interest rates, and the spread between 
governments and corporate issues should 
widen. 

Today real property as security for 
long term loans comprises a large field of 
investment. In fact, obligations secured 
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by urban real estate constitute one of the 
most widely accepted fields for trust in- 
vestment. Literature in the trust field 
frankly asserts that real estate mort- 
gages, when conservatively made and se- 
lected, are superior to all other types of 
legal investments. Until recent years 
the investment record of such invest- 
ments has been usually favorable with 
respect to both safety and income. The 
sad experience of the guaranteed mort- 
gage should leave all mortgage investors 
much wiser. Real estate investments 
will provide a trust portfolio with secur- 
ity of the first degree and an income 
above that obtainable from high grade 
bonds. However, due to the activity of 
commercial banks in the real estate loan 
field; F.H.A. Title II 80% loan pro- 
visions; building and loan companies be- 
ing supplied with funds for loan pur- 
poses by the Federal Home Loan Bank, 
and the continued activity of the insur- 
ance companies in this field, the result 
has been a steady dwindling of this type 
of investment for trust funds, and more 
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lenient loan policies with lower interest 
rates. So this type of investment for 
trust funds will not be as plentiful in 
the future. 

After summarizing the above classes 
of investment, I would say that a proper 
diversification of investments for trust 
institutions would be as follows: 


United States Government Bonds 
of various maturities 

Municipal bonds 

Railroad bonds 

Public Utility bonds 

Industrial bonds and preferred 
stocks 15% 

Individual Real Estate Mortgages 20% 


30% 
10% 
10% 
15% 


I have not made mention of common 
stocks as a trust investment. I have 
purposely omitted this, because it is a 
very controversial subject, and one 
which could not be covered adequately in 
a short time. My personal opinion leans 
toward the inclusion of common stocks 
in a trust portfolio, if the trust instru- 
ment leaves any opening at all for this 
type of security investment. Entering 
the common stock investment field would 
require even more supervision and inves- 
tigation on the part of the trust invest- 
ment committee, and continued surveil- 
lance of the investment after it is made, 
but it would result in an increase in the 
trust investment account. 


Common Trust Funds 


Due to the difficulty of getting proper 
diversification in the smaller trust es- 
tates, there has been considerable dis- 
cussion pro and con, on the matter of the 
Trustee comingling common trust funds 
which results in the creating of a sub- 
stantial fund for investment purposes 
and makes it possible to secure broader 
diversification and still gives each parti- 
cipating trust the benefit regardless of 
size. It is my personal opinion that 
some such provision is extremely desir- 
able due to the increasing number of 
small trust estates that are being cre- 
ated. It appears that there will continue 
to be an increasing number of such 
trusts due to the activity of trust com- 
panies in their work of extending trust 
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facilities and education of the public to 
the idea of creating trusts, through 
their publicity program. 

One of the difficult practical problems 
in the operation of a pool in investing 
funds is how to keep the funds fully in- 
vested and how to turn the investments 
into cash when that becomes necessary, 
without having the trustee own a parti- 
cipation in the pool or buy from and sell 
to the pool. From a regulatory view- 
point there is the question of closing the 
door against banks virtually operating 
investment trusts by opening up common 
funds to living participants on a broad 
scale. There is the important question 
in the withdrawal from common funds 
as to whether they would be in cash at 
all times or whether in mixed assets un- 
der certain circumstances. 

Many states have specific laws relat- 
ing to common trust funds, but these are 
in many instances being modified so as 
to permit a workable plan. On July 
26th a dispatch from Washington indi- 
cated that the forthcoming regulations 
of the Federal Reserve Board dealing 
with common trust funds may be expect- 
ed to be ready early in the fall. While 
the phrasing of the regulation is natur- 
ally not available, it is expected that per- 
mission will be granted for comingling 
of trust funds, where state laws do not 
now prohibit it, also where the trust in- 
strument itself does not actually prohibit 
it. It should be the policy of the Trus- 
tee in handling common trust funds to 
use the same investment judgment and 
discretion as he does in the handling of 
the larger estates—safety, diversifica- 
tion and due consideration to maturities. 


Stock Dollar Regains Lead In July 


With July enjoying a marked increase in 
stock prices, the purchasing power of the 
stock dollar increased substantially accord- 
ing to Administrative and Research Corpo- 
ration. The bond dollar was fractionally 
higher while the purchasing power of the 
dollar held in cash declined almost a point. 
The index of the dollar invested in common 
stocks, however, rose during the period 
from 92.6 to 100.7. 
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Present Day Trust Investments 


A Composite Picture of the Views of Leading Trust 
Men and Bankers 


REUBEN A. LEWIS, JR. 
Executive Vice President, The Metropolitan Trust Company of Chicago, Illinois 


NE of the wisest and most expe- 

rienced trust men in the country re- 
cently wrote me “I believe that at no 
time during the last forty years have 
there been greater difficulties in finding 
proper investment with any reasonable 
yield of income than at the present 
time.” 


Moreover, recognizing the importance 
of the influence of money rates, both 
short term and long term, upon trust in- 
vestment policy, I think that the com- 
posite judgment of the leading commer- 
cial bankers of the United States as to 
future yields might be looked to as a 
guide in determining just what type of 
trust investments we should make in view 
of the present condition of the invest- 
ment and money market. 


In outlining certain facts as to pres- 
ent day trust investment procedure and 
in attempting to project our thoughts in- 
to the sphere of prophecy, the conclu- 
sions as to the trend of interest rates 
represent those of sixty presidents and 
fifty senior vice presidents of the largest 
commercial banks in the 
United States. 

To determine what the 
trust institutions are doing 
today, a very detailed ques- 
tionnaire was addressed to 
the head of the trust de- 
partment of a senior of- 
ficer of one hundred of the 
largest and best known 
trust institutions in the 
country. They were asked 
first to indicate the type of 
securities in which they 
were investing trust funds 
under moderate size discre- 
tionary living trusts at 
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this time, indicating the percentage in- 
vested in each class to obtain the desired 
diversification. To determine rather 
definitely what yield conservatively man- 
aged trust institutions could obtain, the 
question was asked as to what the aver- 
age gross yield on a moderate size trust 
would be where full discretion was had 
as to investment policy. 
Trust Revenues 

It is interesting to report that the 
average gross yield was found to be ap- 
proximately 3%%. As the investment 
policy reflected the various views of dif- 
ferent institutions, many of which were 
influenced by high state taxes and other 
features, the reported yield ranged from 
2%% to 5%%. 

A composite picture of the percentages 
invested by the one hundred trust insti- 
tutions appears as follows: 


United States Government Bonds 21% 
Real Estate Mortgages 12% 
Corporate Bonds 37% 
Municipals and State Bonds 12% 
Preferred Stocks % 

Common Stocks 13% 


As the needs of the 
trusts vary widely, it is 
realized that there can be 
no fixed standards or a 
measuring yardstick as to 
percentages. 


But, taking a cross-sec- 
tion of the trust invest- 
ments it is found that the 
corporate bond enjoys top 
rank as the most popular 
investment. It is found that 
more than one-third of the 
funds under living trusts 
is invested in these securi- 
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ties—the obligations of operating com- 
panies in the public utility field, high 
grade rails and carefully chosen indus- 
trials. 


Reasons for Choice of Investments 


The survey indicates that the general 
policy of the trust institutions is to pur- 
chase high grade bonds rated A or bet- 
ter and to limit the maturities of the 
bonds to medium term and to include as 
many medium and short term govern- 
ments in trust portfolios as is possible— 
believing that there may be a more fa- 
vorable opportunity in the future to in- 
vest for a longer time. This accounts, 
in some measure at least, for the fact 
that United States government obliga- 
tions constitute slightly more than one- 
fifth of the average living trust fund. 


It is quite apparent that the trust of- 
ficers look with high favor upon United 
States Government bonds, doubtless due 
to their prime investment quality, their 
ready convertibility into cash and their 
tax exemption features. By and large, 
it would seem that most of the trust men 
have a preference for the medium term 


bonds although some institutions very 
definitely have adopted the policy of buy- 
ing long term bonds for the higher yield. 

The real estate mortgage, where the 
loan does not constitute more than fifty 
per cent of the appraised value, contin- 
ues to be one of the most favored type 


of trust investment. It is significant 
that with very few exceptions the trust 
institutions require amortization of not 
less than five per cent annually. While 
the flat term mortgage, running for a 
period from three to five years, still has 
its champions, doubtless due to the ease 
of handling and the lack of the problem 
of reinvestment, this type of mortgage 
appears to be definitely on the wane. The 
average rate charged by trust -institu- 
tions appears to be about 4%%. The 
range in charges on real estate mort- 
gages runs from 4 to 6%. In the large 
centers, it would appear that trust in- 
stitutions are taking mortgages at 4, 
4% and 5%. On all sides, the statement 
is made that it is virtually impossible to 
obtain enough of the type of mortgages 
desired. 
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While a few trust institutions state 
that they are investing trust funds in 
mortgages guaranteed by the Federal 
Housing Administration, this group is 
very much in the minority notwithstand- 
ing the attractiveness of the rate of re- 
turn. While it is generally felt that the 
FHA has done a splendid job as a factor 
in promoting economic recovery and 
banks generally wish to cooperate with 
the administration, the FHA type of 
mortgage apparently does not fit in as a 
trust investment. Briefly, the reasons 
reported for the lack of favor of the FHA 
mortgages are that the loans are “too 
full”, they run too long and foreclosure 
delay and expense might prove to be bur- 
densome. The bookkeeping work in- 
volved in accepting small monthly amor- 
tizations and reinvesting these funds, in 
the opinion of many trust men, make this 
type of security somewhat unsuitable for 
trust funds. 


Equities No Hedge 


A great number of institutions are now 
investing funds in common stocks where, 
of course, they have power to exercise 
their discretion in this matter. The per- 
centage placed in common stocks in any 
trust usually does not exceed 25% and 
the reason assigned for their inclusion is 
the fact that such procedure gives diver- 
sification and affords some degree of off- 
set for what many regard as the inevit- 
able decline in bond prices. 


Six or seven years ago, it was only 
rarely that a trust institution was willing 
to invest trust funds, even under a dis- 
cretionary trust, in common stocks. It 
would appear that the trust investment 
officers of today are taking a different 
viewpoint with respect to common stocks, 
although it is quite significant that they 
are confining themselves almost exclu- 
sively to securities having a seasoned 
dividend paying record. The average 
trust institution is buying common 
stocks first of all for diversification; sec- 
ondly, for income and thirdly for appre- 
ciation in principal. 

The fear of inflation seems to be more 
a theory than a reality. They do not 
think that it is “just around the corner” 
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and it would appear that the trust invest- 
ment officers are by no means convinced 
that inflation in a menacing form is com- 
ing. And moreover, even if inflation 
does come, they doubt whether the pur- 
chase of common stocks and real estate 
will offer an adequate hedge. 

One of the thoughtful, highly regard- 
ed trust officers states: “During the 
World War, I was very much concerned 
over permanent ballooning of prices. The 
present agitation on inflation reminds me 
of the arguments that I accepted impli- 
citly twenty years ago. Experience has 
shown I was wrong then.” 

As a vice president of one of the lead- 
ing eastern trust institutions said: 
“Where we have broad powers, we have 
not objected to putting 25 to 30 per cent 
in equities but we are less enthusiastic 
about doing so at present than we were 
a year or two ago. Our use of equities 
has not been dictated by fear of infla- 
tion as we, as trustee, do not recognize 
the obligation to attempt to meet changes 
in price levels.” 


Consensus of Opinion 


Some use has been made of preferred 
stocks, but these have been generally 
where the company had no senior debt 
and it was possible by their use to im- 
prove the income from the trust. 

By and large, the general policy of 
trust institutions under voluntary trusts 
is to confine their purchases to U. S. Gov- 
ernment bonds, high grade corporate 
bonds, conservative real estate mort- 
gages and the best preferred and com- 
mon stocks, with seasoned dividend pay- 
ing record. According to the viewpoint 
of the trust investment officer, the only 
answer to the problem is that of diver- 
sification of industry, class and maturity, 
with the ideal fund having something 
maturing almost annually. Were it not 
for the constant conflict between life ten- 
ant and remainderman, one of whom nat- 
urally wants all the income he can obtain 
and the latter being anxious either to 
conserve or increase the principal, the 
problem of the trust investment officer 
would be much simpler. As the Presi- 
dent of one of the eastern trust compan- 
ies said: “In the investment of trust 
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funds, it seems to me that the safest 
policy for trustees to pursue is to buy the 
best type of investments and stagger 
maturities, if possible, over five or ten 
year intervals throughout the expectancy 
of the trust and thus be able to take ad- 
vantage of any improvement in interest 
rates as the several items mature.” This 
might aptly be called a “down the middle 
of the road” policy. 

Looking ahead, what may we expect 
as to the trend of short term and long 
term money rates? The leading com- 
mercial bankers of the country look for 
continued ease in short term money rates 
during the remainder of 1937, with the 
possibility of slight increases. 


A Thorough Cross Section 


Executives in banks in New York, 
Chicago, Boston, Philadelphia, Detroit, 
Los Angeles, San Francisco, St. Louis, 
Seattle, Portland, Washington, Atlanta, 
Kansas City, Baltimore, New Orleans, 
Richmond, Dallas, Houston, Cleveland, 


Denver, Milwaukee, Minneapolis, Pitts- 
burgh, Cincinnati, Memphis, Nashville, 
Birmingham, Knoxville, Savannah, Jack- 


sonville, Indianapolis, Columbus, Toledo, 
Peoria, Des Moines, Omaha, Lincoln, Tul- 
sa, Fort Worth, San Antonio, Ogden, Salt 
Lake City, Trenton and Jersey City con- 
tributed their opinions. 

While each of the bank executives ex- 
pressed the opinion that the bottom had 
been reached on short term rates, sixty 
stated the belief that there would be no 
increase on prime risks. Fifty ventured 
the opinion that there would be a “mod- 
erate increase’ before the end of 1937. 
Significantly enough, only seven of these 
outstanding bankers advanced the opin- 
ion that this increased rate on prime 
risks would be more than % of 1 per 
cent. 

In the principal financial centers, the 
bankers, almost without exception, stated 
that the prime credit risks, such as pack- 
ers, tire manufacturing companies, mail 
order houses and outstanding industrial 
companies, would be able to get loans at 
the same rates as those that have pre- 
vailed during the first seven months of 
this year. However, a number reported 
that money rates were showing an up-- 
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ward trend and that “near prime” or 
“second best” names should command an 
increase of % to % of 1 per cent before 
the end of the year. 


A Difference in Views 


While the bankers were somewhat di- 
vided as to when the increase in short 
term money rates might be expected, 
they were almost unanimous in the belief 
that long term industrial bonds had sold 
at top prices for this present cycle when 
the highs were registered in December 
of 1936 and January of 1937. The com- 
mercial bankers very definitely feel that 
the long term industrial bonds will not 
again reach the levels established late in 
1936 and early in 1937. On this point 
there were only three out of one hundred 
of the best known bankers who felt that 
there was a possibility of future rise in 
bond prices that would send these bonds 
higher than they were last January. 

In view of the fact that trust funds are 
invested in the most conservative manner 
and in the highest grade securities, an 
expression of opinion was asked as to 
what the bankers looking ahead expected 
the average yield for AAA bonds to be 
over the next twenty year period. While 
it was distinctly recognized that no bond, 
regardless of its coupon rate, would re- 
main at or near par over the entire twen- 
ty year period, the bankers ventured 
their “best guess” that the average yield 
over a twenty year period for AAA bonds 
would be about 4%%. In this connec- 
tion, it was pointed out that one hundred 
twenty AAA bonds showed an average 
yield of 4.7 over the period from Jan- 
uary 1919 through June 1937. 

The head security analyst of one of the 
major banking institutions declared that 
in his opinion interest rates would prob- 
ably remain low for the next five years 
due to eight factors—glut of gold; the 
government wanting cheap money; the 
unofficial opinion that London and Wash- 
ington have “agreed” to keep money rates 
cheap for several years; social insurance 
creating a big demand for government 
bonds; national income and savings in- 
creasing; federal budget being balanced 
with a consequent decline in huge govern- 
ment borrowing; the economic precedent 
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that while England is probably two years 
ahead of America in the recovery cycle, 
there has been no increase in rates there 
as yet; huge excess reserve of the banks. 

The survey indicates very definitely 
that the United States has seen the bot- 
tom of low interest rates and that there 
is some prospect of better yields from 
bonds. However, there is little justifica- 
tion for the hope that the yield on trust 
funds will be as high in the future as in 
the past—when returns of 5, 5% and 6 
per cent were not unusual. 


Low Interest on Deposits 


One factor—important though little 
discussed—tending to hold yields defin- 
itely down to a lower level is the fact that 
American banks during 1936 paid out 
at least $500,000,000 less in interest on 
deposits than they did in 1929 or 1930. 
The effect of this is that banks have been 
able to extend credit to borrowers at a 
lower rate and have been willing to pur- 
chase securities returning a smaller yield. 
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Since the passage of the Banking Act 
of 1935, the member banks of the Fed- 
eral Reserve system have been prohi- 
bited by Act of Congress from paying in- 


terest on demand deposits. This provis- 
ion has greatly reduced the cost of raw 
materials to the banks of this country 
and they, in turn, have reduced the cost 
of the finished product to the consuming 
public. During the past few years, the 
best industrial and commercial borrow- 
ers have been able to obtain loans run- 
ning into millions of dollars from the 
largest banks in the United States for as 
little as 1 or 1% per cent per annum. 
A survey just completed by the Metro- 
politan Trust Company reveals that the 
leading commercial bankers of the coun- 
try from forty of the principal financial 
centers expect continued ease of short 
term money rates during the remainder 
of 1937, with the possibility of a slight 
increase running from % to % per cent 
on prime credits. 

The payment of interest on deposits is 
one of the major items of expense in 
banking. ‘This has been sharply reduced 


during recent years. Figures supplied 
by the Federal Reserve Bank of Chicago 
show that whereas member banks, hay- 
ing $37,117,000,000 in total deposits dur- 
ing 1930, paid out total interest of $748,- 
992,000, in 1936 banks with total depos- 
its of $42,885,000,000 paid out only $184,- 
476,000. 
Interest Paid 
in thousands 
$759,260 
$748,992 
$580,910 
$434,324 
$287,991 
$243,363 
$208,483 
$184,476 


Deposits 
in millions 
$38,014 
$37,117 
$30,746 
$28,743 
$27,181 
$33,848 
$38,454 
$42,885 


Year 
1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 


Justifying Low Rates 


The significance of the prohibition of 
the payment of interest on demand de- 
posits is realized when it is shown that 
in 1930 the banks paid an average of 
2.02% on total deposits, whereas during 
1936 they paid slightly less than % of 1 
percent. 1930 was a fairly prosperous 
year for the banks of the country and 
the reports of 1936 also indicated that 
the banks had fair earnings. From 
these figures, it will be observed that the 
member banks, representing about three- 
fourths of the total banking resources of 
the United States, could have extended 
loans at an average rate 1% per cent 
lower than in 1930, or could have pur- 
chased securities bearing a rate of 1% 
per cent less and still have been just as 
well off. While doubtless the reason that 
rates have been so low during recent 
years is the fact that the supply has 
greatly exceeded the demand, neverthe- 
less, it would appear that requirement of 
paying a vastly smaller amount of inter- 
est would tend to keep rates on loans and 
yields on investments at a lower level 
than prior to the passage of the Banking 
Act of 1935. 

There is another factor making for a 
continuance of low interest rates: the 
desire of the government to keep the bur- 
den of servicing the 36 billion dollar 
public debt as light as possible and man- 
age the monetary system in such a way 
as to provide cheap credit for agriculture, 
commerce and industry. 





Trends In Trust Investments 
Necessity of Coordinated Data To Predict Future 
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HE perplexing investment problems 

following in the wake of each 
change in our economic condition have 
served to emphasize to those responsible 
for the investment of trust funds the 
need of authentic information concerning 
the policy and practice of trust institu- 
tions. Lack of published data on this 
subject is undoubtedly the principal rea- 
son for the great divergence in the meth- 
ods adopted not only in various parts of 
the country but as between different in- 
stitutions in the same city. A compre- 
hensive study of the underlying causes 
of changes in the character of trust in- 
vestments would form an excellent foun- 
dation upon which to base our efforts to 
determine the probable direction of fu- 
ture trends. 


For the purpose of this discussion, the 
subject of trends in trust investment 
has been divided into three parts, the 
first of which deals with the years from 
1919 to 1932. I am indebted to N. Gil- 
bert Riddle, Assistant Professor of Fi- 
nance of The Ohio State University for 
much of the data on this period. His 
book, “The Investment Policy of Trust 
Institutions”, contains a careful analysis 
of the methods used and the results ob- 
tained in the investment management of 
196 testamentary trusts selected from 19 
trust institutions located in New York, 
Boston, Cleveland, Chicago and St. Louis, 
thus forming a record of the experience 
of some of the largest and oldest corpo- 
rate fiduciaries in the country. 


The trustee had sole discretion in the 
matter of investments in 110 of the 
trusts examined. The instruments of 
the remaining 86 restricted the trustees’ 
powers by prescribing legal investments, 
directing specific types of securities, re- 


quiring the consent of designated per- 
sons or remaining silent on the subject. 

The statutory limitations prevailing 
in one or the other of the five states se- 
lected were representative of those exist- 
ing in the remaining forty-three states 
with the exception of Pennsylvania. The 
trusts upon which this study was based 
ranged in size from approximately $10,- 
000.00 to better than $3,000,000.00 of in- 
ventory value. The composite invest- 
ment during the period showed a wide 
diversification embracing practically all 
of the principal types of securities. 


Bond Investments Increase 


Bonds constituted the second largest 
class of investments in 1919 with a total 
of 22.9%. Each year the proportion in- 
creased so that in 1932 bonds had become 
the largest single group, representing 
34.3% of the total assets. The increase 
was due principally to the wider use of 
state, municipal and utility bonds as 
trust investment media. State and mun- 
icipal bonds recorded an almost continu- 
ous upward trend from approximately 
6% to 14.1%. Utilities showed a steady 
advance to a position in the investment 
portfolio previously held by railroad 
bonds. The percentage of railroad bonds 
remained fairly constant until 1927 but 
showed a_ steady decline thereafter. 
United States bonds showed little change 
during the period and at no time occupied 
an important place in the aggregate in- 
vestment. The plan followed was to in- 
vest a relatively small proportion in this 
type of security and to vary the amount 
according to business conditions and the 
market price of the bonds. Foreign 
and industrial bonds accounted for only 
a small percentage of the trust invest- 
ments. 
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Stocks 


Preferred stocks registered a moder- 
ate though steady reduction from 1919 
through 1932 during which time the 
average holding was 6.6%. The pre- 
ferred stocks of railroads lost their at- 
tractivcness quite definitely after 1926. 
Utility preferred stocks had a very small 
part in the trust investment program 
although a slight increase in their pur- 
chase was indicated prior to 1931. Most 
of the preferred stock holdings were 
concentrated in the industrials. 

Common stocks were the largest in- 
vestment class at the beginning of the 
period, amounting to 35% of the entire 
portfolio. From 1920 to the end of 
1926 the proportion decreased to 30.7%, 
followed by moderate yearly gains 
through 1929. The rise was to some ex- 
tent due to appreciation in market values 
rather than to additional purchases. 
Slight reductions occurred in 1931 and 
1932, occasioned, no doubt, by the de- 
pressed condition of the security market. 
This division of investments comprised 
32.4% of the total assets held in 1932 
and from the standpoint of size had de- 
clined to second in importance. In this 
group the industrial issues predomin- 
ated. The use of utility and railroad 
common stocks was steadily diminished, 
railroads showing the most marked de- 
cline of any type of investment except 
real estate. Bank and finance stocks re- 
ceived but scant attention. 


Real Estate 


Real estate obligations, including real 
estate bonds, were the fourth largest 
class of investment in 1919, totaling 
16.5% of all assets. Although subject to 
minor fluctuations, they had increased to 
24.3% by the end of 1932, attaining third 
position in relative size. 

All real property was received from 
testators and while it represented 17% 
of the assets in 1919, only 3% was in- 
vested in this medium at the close of 
1932. This was due to the plan fol- 
lowed by the trust institutions of grad- 
ually disposing of this type of asset. It 
has been quite generally recognized that 
real estate has no permanent place in a 
trust investment program. 


It should be noted that all of these 
trends occurred while the principal of 
the trusts in the aggregate increased 
over 25%. The greater part of the gain 
in principal came from the sale of some 
common stocks and real estate which 
had appreciated in value. The funds re- 
ceived from the sales were invested in 
real estate obligations and bonds. Such 
investments must necessarily have been 
large to make these items register a sub- 
stantial gain in the face of a growing 
principal. 


1932 to Date 


The second part of this discussion 
covers the years from 1932 to the pres- 
ent. In order to develop information 
concerning the trends during this period 
a questionnaire was directed to thirty- 
four trust institutions throughout the 
country. 


Twenty-nine replies were received, all 
except two stating that it has always 
been their policy to place real estate first 
mortgages in trust accounts. Of the two 
institutions not so investing one ex- 
plained that the use of this form of in- 
vestment was discontinued in 1933 due 
to statutory regulations against partici- 
pation mortgages. Many of those con- 
tinuing to use this medium indicated a 
tendency toward greater selectivity and 
admitted difficulty in securing mortgages 
of suitable quality, the scarcity being at- 
tributed by some to the activity of cer- 
tain governmental agencies. 

Twenty-one of the replies revealed that 
the institutions consulted were not now 
purchasing real estate bonds and that of 
this number eleven had never done so, 
the remaining ten having discontinued 
such purchases during the period under 
discussion. Of the eight who expressed 
their continued willingness to make such 
investments, six showed only limited pur- 
chases principally because of difficulty 
in securing issues of high calibre. 


Common Stock Policy 


Nineteen replies disclosed a definite 
policy of purchasing common stocks 
which, in the majority of cases, was 
adopted in the years subsequent to 1932; 
nine others were to the effect that such 
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investments were made only upon request 
of an interested party. Only one fidu- 
ciary expressed definite opposition to this 
type of investment. The reasons enum- 
erated by those adopting a policy of pur- 
chasing common stocks since 1932 va- 
ried, of course, but were mainly for the 
purpose of providing diversification, in- 
creasing income, avoiding high bond 
prices and to a lesser degree, guarding 
against inflation. One trust company ex- 
plained that it preferred a sound stock 
to a second grade bond and had in many 
instances made this substitution. The 
trust institutions generally agreed that 
such investments were better suited to 
the larger accounts. 

The replies of four-fifths of the insti- 
tutions queried indicated that a greater 
interest in the subject of common stocks 
has existed on the part of trust clients 
during the last three years than was 
manifested during the previous Bull 
Market culminating in 1929. This may 
be attributed in part to the fact that 
stocks during 1926 to 1929 yielded less 
than the then prevailing interest rates 
on high grade bonds whereas the situa- 
tion has been reversed during the last 
few years. 

Though some reluctance appeared on 
the part of trust institutions questioned 
to purchase common stocks in trusts giv- 
ing them full discretionary powers, not 
one of them would judging from their an- 
swers, refuse to accept a trust which di- 
rected that a portion of the funds should 
be invested in common stocks. A few, 
however, explained that the size of the 
account and the percentage to be invest- 
ed in this type of security would have 
considerable bearing upon the question 
of acceptance. Several expressed the 
opinion that a proper proportion would 
range from 25% to 30% while one be- 
lieved that 50% would not be excessive. 
It is evident there has been a definite 
trend toward the investment of trust 
funds in common stocks. 


Bonds 


The high bond prices of the last sev- 
eral years as well as the preponderance 
of long-term low-coupon refunding is- 
sues have had a visible effect upon the 
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investment policy of most trust institu- 
tions. 

Of the twenty-nine returns, twenty- 
seven reported a change in procedure as 
a result of high prices; seventeen stated 
that this consisted principally of short- 
ening maturities; twelve have acquired 
larger holdings of government securities; 
seven have increased the percentage of 
common stocks. Some of the institu- 
tions are following all three courses in 
meeting this problem. One trustee is 
maintaining a larger proportion of its 
trusts in cash or liquid investments than 
was formerly its practice. This is ac- 
complished by the use of savings depos- 
its and United States Savings Bonds. 
Practically every reply disclosed great 
reluctance to invest in the long-term low- 
coupon bonds issued during the last two 
years. Purchases have been restricted 
as much as possible, exceptions being 
made usually in accounts where any ma- 
terial reduction in the income was a 
matter of considerable consequence. 
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As previously stated, two-thirds of the 
reporting banks continued to regard reai 
estate bonds with disfavor. All twenty- 
nine still buy railroad bonds although 
thirteen have restricted the proportion 
so invested; five specifically stated they 
confined commitments to underlying 
liens. 

The policy of investing in public utility 
bonds was similar in many respects to 
that followed in connection with rail- 
road issues. From twenty-eight replies 
it developed that nineteen of the banks 
have made no change in the practice of 
purchasing utilities, although eight 
specified they were confining new hold- 
ings to operating units. Some reported 
that much care was being exercised to 
select issues in territories unlikely to be 
affected by governmental competition. 


Municipals 


The attitude of the corporate fiducia- 
ries toward municipal bonds has under- 
gone very little modification as exempli- 
fied by the twenty-nine answers received. 
Twenty-two replies evidenced no change 


in policy, while four others mentioned a 
practice of limiting purchases to the 
large accounts where tax free features 


are particularly valuable. Two of the 
remaining banks are now making fewer 
purchases because of high prices and the 
accompanying low yields. One institu- 
tion stated that it has substituted town 
and rural county bonds for those of large 
cities showing the effects of the financial 
strain brought on by the depression. 


Industrial bonds are still used in mod- 
erate proportions and continue to repre- 
sent a rather small percentage of the 
trust investments. Though each of the 
twenty-nine institutions have continued 
the use of this class of security, four of 
them do so on a restricted basis and 
three have experienced difficulty in ob- 
taining issues of suitable quality. 

Geographical diversification is one of 
the basic rules of investment theory. 
Eight of the trustees revealed that they 
emphasized or at least favored geograph- 
ical diversification. Sixteen either have 
made no special effort to do so or have 
had little experience along this line. The 


remainder reported that state income and 
personal property taxes hampered their 
efforts to secure proper geographical di- 
versification. 


Common Trust Funds 


During the last five years there has 
been a growing interest on the part of 
trust men in the commingled or common 
trust fund. This method of investing 
was started about 1929 and by 1931 ap- 
proximately fourteen units were being 
operated by seven fiduciaries. For the 
purpose of ascertaining how this device 
was looked upon by the various trust 
companies the recipients of the question- 
naire were asked to express their feeling 
toward its use. 

Two have such funds in operation; 
nineteen favored the idea, seven, how- 
ever, upon the condition that certain im- 
perfections be removed; seven others 
were definitely opposed while one was 
non-committal. The objections most com- 
monly referred to were restrictive legis- 
lation, costly administration, taxation 
and the problems of withdrawal. One 
of the institutions expressing opposition 
had actually operated such a fund but 
discontinued it because of the burdens 
imposed by taxation and administration. 


Future Trends 


The adjustment of investment policies 
to meet the changes in economic condi- 
tions is a matter of concern to trust in- 
stitutions. This situation is often ag- 
gravated by conflicts between the respec- 
tive rights of life tenants and remainder- 
men. Today, corporate fiduciaries are 
confronted with the grave responsibility 
of deciding whether to conserve the dol- 
lar value of the trust or its purchasing 
power. While fluctuations in purchasing 
power are by no means a new develop- 
ment, the present situation is made more 
acute by the combination of devalued 
currency with rising commodity prices 
and the probability of lower bond prices 
predicted by many economists. The 
presence of these and many other factors 
makes it difficult to foresee future trends 
in trust investment. 

The extent to which real estate mort- 
gages will be used in the future depends 












upon more general improvement of realty 
values and the elimination of government 
competition. Until government agencies 
withdraw from the market or raise their 
loan requirements, desirable mortgages 
will be difficult to obtain. Past expe- 
rience in this field will continue to dic- 
tate the practice of utilizing only care- 
fully selected mortgages. 

The situation with respect to real es- 
tate bonds is to a great degree compar- 
able. Judging from the lack of enthus- 
iasm in the past displayed by the an- 
swers to the questionnaire there is little 
likelihood that investments in this class 
of security will receive more than limited 
consideration as time goes on. 


High grade bonds in the municipal and 
corporate fields should continue to be fa- 
vored as sound trust investments. Par- 
ticular types of corporate bonds, such as 
railroads and utilities, will still be sub- 
jected to close scrutiny. There is no in- 
dication of any intention to depart from 
the present practice of insisting upon 
the underlying liens of conservatively 
capitalized and well operated railroads. 
Limitation of investment in the utilities 
to issues of operating companies may be 
expected at least until the extent of Fed- 
eral Government influence upon this in- 
dustry can be determined. 

There appears to be no way at present 
of avoiding additional concentration in 
short and medium term United States 
Government bonds and municipals. If 
and when interest rates advance to more 
normal levels, the desire to attain a bet- 
ter diversification of maturities will in- 
duce a gradual liquidation in this class. 


Future of Common Stocks 


The future position of common stocks 
in trust portfolios is a matter of great 
conjecture. That there has been some 
increase in the use of this medium for 
trust investment cannot be denied al- 
though the practice is by no means uni- 
versal, as indicated by the replies to the 
questionnaire. 

Words of warning to corporate trus- 
tees have already appeared, the first of 
which emanated from Charles G. Dawes, 
Chairman of the Board, City National 
Bank & Trust Company of Chicago, in 
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an address* given in April of this year, 
at which time he expressed the opinion 
that it would be wise for trustees who 
had purchased common stocks because of 
low interest rates and for the sake of 
income, to switch these investments into 
good bonds and mortgages and thus take 
advantage of the higher stock market 
prices. 

The present interest in this class of 
security has manifested itself chiefly 
since 1932 and its future course will de- 
pend to a great degree upon changes in 
the existing economic situation. 


Importance of Common Fund 


The commingled trust fund should in 
the future become an important part of 
the investment practices of many fidu- 
ciaries. It should prove possible to elim- 
inate the obstacles which are now stand- 
ing in the way of its practical application 
to small accounts. Some of the neces- 
sary legislation is now being provided. 
Enabling acts have been passed in Dela- 
ware, Indiana, New York, Ohio, Oregon, 
Pennsylvania and Vermont. 

Last year the Executive Council of the 
A.B.A., by resolution, endorsed and ap- 
proved the efforts of the Trust Division 
to develop a form of procedure in the 
management of common trust funds, sub- 
ject to its meeting the requirements of 
the Board of Governors of the Federal 
Reserve System as well as other super- 
visory authorities. The new regulations 
of the Board are expected in the near 
future and should add impetus to this 


movement. 


*Reported in 64 Trust Companies Magazine 432 
(April 1937). 
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Changing Orbit of Corporate Fiduciary Duty 


Current Judicial and Legislative Thought Toward 
Higher Standard 


VARIAN S. GREEN, M.A., LL.B. 
Assistant Trust Officer, Security-First National Bank of Los Angeles, California 


NTIL very recently the limits of 

fiduciary duty of any trustee, corpo- 
rate or individual, could be measured 
with certainty, depending upon the juris- 
diction, by one of two rules. 

The so-called liberal rule of Massachu- 
setts!, followed there and in New Jersey, 
Vermont, etc.*, required a trustee to exer- 
cise in fiduciary business matters, the 
same degree of skill with which “... an 
ordinary prudent man of business would 
conduct his own... beyond that, there 
was no duty or obligation upon the Trus- 
tee’, The other, stricter rule, as early 
adopted by New York! and followed in 
Wisconsin!, Pennsylvania‘, etc., held a 
trustee “‘to no higher duty than the exer- 
cise of such good business judgment and 
foresight under the existing circum- 
stances, as a prudent man would use in 
handling the property of another.” 

The latter, stricter rule or standard is 
apparently that by which American cor- 
porate trustees, irrespective of jurisdic- 
tion, prefer to be held, since “A State- 
ment of Principles of Trust Institutions” 
adopted by the Executive Committee, and 
approved by the Executive 
Council of the American 
Bankers Ass’n in 1933, in 
part provided (Article 3, 
Section 3), “. .. it is the 
duty of a trustee to admin- 
ister a trust solely in the 
interest of the beneficia- 
ries ... and in administer- 
ing the trust, to exercise 
the care a prudent man 
familiar with such matters 
would exercise as trustee 
of the property of others, 
adhering to the rule that 
the trustee is primarily a 
conserver.” 
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Thus, although there were two distinct 
standards, each was objective—a parti- 
cular trustee could not escape liability 
by showing that he conducted his own 
affairs in a particular way. He was re- 
quired to use such diligence as is com- 
monly used by all prudent men. If, how- 
ever, he possessed a higher than average 
degree of skill, he was required to exer- 
cise all the skill and prudence of which 
he was capable®. 


Suggested Third Standard 


With the increased business and 
popularity of the corporate trustee, how- 
ever, has come the suggestion of the pos- 
sibility of the application of a different 
and higher standard of duty for this type 
of fiduciary. 

Apparently, it was not until 1926 that 
any judicial expression concerning a pos- 
sible difference between the standard of 
skill and prudence of corporate and pri- 
vate fiduciaries crept into the American. 
reports. In an action to surcharge a 
corporate testamentary trustee for the 
purchase and retention of Chicago, Mil- 

waukee and St. Paul Rail- 
way Co. Preferred Stock, 
the Supreme Court of Wis- 
consin said in part:® “The 
performance of the duties 
of a trustee requires the 


(1) U. S. Natl. Bank d& Trust 
Co. of Kenosha v. Sullivan, 69 F. 
(2nd) 412. 

(2) Corpus Juris, Trusts, Section 
519. 

(3) Bowden v. Citizens Loan & 
Trust Co. of Mankato, (Minn.), 259 
N. W. 815. 

(4) In re Macfarlane’s Est. 
(1935), 177 Atl. 12, 16. 

(5) Bogert, Trusts and Trus- 
tees (1935), 9541, p. 1712. 

(6) In re Allis’ Estate, 209 N.W. 
945. Affirmed 210 N.W. 418. 
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exercise of a high degree of fidelity, 
vigilance and ability. Especially is this 
true when the trustee is a company or- 
ganized for the purpose of caring for 
trust estates, which holds itself out as 
possessing a special skill in the perform- 
ance of the duties of a trustee, and 
which makes a charge for its services, 
which adequately compensates it for a 
high degree of fidelity and ability in the 
administration of a trust estate.” 

Four years later, in an action to sur- 
charge a corporate testamentary trustee 
for failing to sell sugar stocks before 
their decline in the early 20’s, the same 
idea was again advanced. In this case 
New York Surrogate Slater commented 
in part, “In trust relations these days, 
when trust companies have entered the 
business, much more is expected from a 
corporate trustee than from the old-fash- 
ioned individual executor or trustee. 
Trust companies seek this character of 
business, claiming that they are espe- 
cially qualified and financially respons- 
ible. They make a specialty of trust 
matters and claim to be familiar with 
the authority of executors and trustees 
as to trust investments. They have 
claimed that each estate and trust will 
receive the personal attention of one 
trust executive whose life work is the 
administration of estates and trusts, 
and that decisions with regard to the 
purchase and sale of securities will be 
independently arrived at by these officers 
in consultations with investment ex- 
perts’’’. 

Although on appeal the Surrogate de- 
cision was reversed, on the ground that 
the document creating the trust relieved 
the trustee from liability for continuing 
to hold original assets in connection with 
which the trustee’s duties and responsi- 
bilities were slightly different from those 
in respect to its own investments, the 
Surrogate’s “dicta” apparently went un- 
challenged’. 

A Stricter Rule 

Moreover, in the same year (1930), 

the Supreme Court of Pennsylvania, in a 
(7) In re Clark’s Will (1930), 242 N. Y. S. 

210, 220. 

(8) In re Clark’s Will, 

N. E. 317. 


appealed 1931, 199 
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case® wherein an effort was made to sur- 
charge a corporate trustee for continu- 
ing to hold securities while decreasing 
in value, used the following language, 
“We have not overlooked appellant’s 
argument, so earnestly pressed, that, ow- 
ing to the special facilities possessed by 
such corporation, ‘a stricter rule of re- 
sponsibility should be exacted from trust 
companies as fiduciaries’ than from the 
ordinary individual trustee; but the 
record in the present case would not war- 
rant consideration of any such advance 
in the law. Rulings which involve en- 
larged application of established princi- 
ples to new conditions, and, when subse- 
quently followed, give rise to what be- 
come known as new or advanced princi- 
ples, should be made only in cases where 
the facts relied on plainly appear and 
clearly call for such rulings. As we have 
already indicated, this is not a case of 
that character.” 

The inference, however, is apparently 
quite clear that had the case turned upon 
the degree of skill possessed by the fidu- 
ciary, the Pennsylvania court might have 
been prepared to exact a stricter rule of 
responsibility from trust companies than 
from individual trustees. 


The Latest Expression 


Moreover, in July last year, the Appel- 
late Division of the Supreme Court of 
New York, in surcharging a corporate 
fiduciary for failing to have sold in 1930, 
within fourteen months of gaining com- 
plete control of the trust assets (the pe- 
riod required for payment of inheritance 
taxes), sufficient stock to provide funds 
for payment of Federal Estate Taxes, 
State Inheritance Taxes, costs, etc., ap- 
proved the holding of the referee that 
“a great trust company, having in its 
command special knowledge of market 
and financial conditions and an organiza- 
tion skilled in the investment of funds, 
must, in the exercise of ordinary care, 
bring to the management of estates in- 
trusted to its care this specialized knowl- 
edge and experience, since an ordinary 
prudent man in the exercise of ordinary 
care would not fail to do this in the man- 


(9) In re Linnard’s Estate, 148 Atl. 912, 914. 





TRUST COMPANIES 


agement of his own affairs if such advan- 
tages were available to him’!®, [Mr. 
Green then discussed two other New 
York cases of a similar nature: In re 
Baker’s Estate, 292 N.Y.S. 122, 1381; 
Matter of Schinasi, 162 Misc. 632. Af- 
firmed July 1, 1987, N. Y. App. Div.] 
Thus it appears that although there is 
a definite tendency to discuss the possi- 
bility of a different standard of skill and 
prudence for corporate fiduciaries, there 
apparently is as yet no decision squarely 
in point. The significant thing, how- 
ever, is that although the courts have 
stopped short of affirming a change in 
the law, the possibility of it is being 
argued and considered. Sua sponte cer- 
tain courts have challenged attention to 
the possibility of the dual standard of 
fiduciaries; an objective one for personal 
trustees, a different, higher, and perhaps 
subjective one, for corporate trustees. 


Liability in Tort 

It is desirable to note, however, that 
this trend toward change in the trust law 
respecting liability of trustees for breach 
of duty, (malfeasance and nonfeasance) 
is quite distinct from that liability in 
tort, which a trustee might incur where 
failing to render the quality of service to 
its trust it had represented itself, 
through advertising and acts and state- 
ments of its agents, as being capable of 
rendering. 

In this branch of the law, there is a 
well-established line of authority!! im- 
posing liability where one offering his 
services to another, is employed and sub- 
sequently fails to exercise the degree of 
skill he has held himself out as posses- 
sing, or which in those employments 
where peculiar skill is, required, he is un- 
derstood as holding himself out as pos- 
sessing from the mere offering of his ser- 
vices. 

Where a trustee through advertise- 
ment, or acts or representations of its 
agents, fails to fulfill its representations, 
such nonperformance is tantamount to 
constructive fraud, and entails liability. 


(10) Chemical Bank & Trust Co. v. Ott, 289 
N. Y. S., 228, 237. [Reversed by the Court of 
Appeals. 64 Trust Companies 756 (June ’'37)]. 

(11) Cooley on Torts (4th Ed.), 472, et seq. 
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Moreover, the degree of skill and dili- 
gence required for professional services 
(within which category it probably would 
be strenuously contended the trust ser- 
vice falls, although in fact it is only a 
business and as such is managed and 
regulated), is very high, if the Pennsyl- 
vania Rule is followed. This rule con- 
templates that the professional man must 
bring to the practice of his profession 
such skill and diligence as those “thor- 
oughly educated in his profession ordin- 
arily employ’, “and in judging of the de- 
gree of skill, regard is to be had to the 
advanced state of the profession at the 
time.” 

Not only, however, have the courts and 
others intimated that “a stricter rule of 
responsibility should be exacted from 
trust companies as fiduciaries,” but the 
fact that there are so many statutes de- 
fining and prescribing the rights, duties, 
privileges, or immunities of corporate 
fiduciaries, whereas there are compara- 
tively few statutes applicable to private 
fiduciaries (although their activities are 
undoubtedly equally subject to legislative 
regulation) tends also to facilitate the 
possibility of a “stricter rule.” 


Statutory Distinctions 


Perhaps it is because corporations be- 
ing creatures of, and deriving their pow- 
ers solely from, the State, are more eas- 
ily regulated’ than individuals, that so 
much more statutory definition and con- 
trol respecting corporate fiduciaries 
exists. 


In prospect is the proposed Trust In- 
denture Act of 1937, a Securities Ex- 
change Commission measure proposed by 
Senator Barkley. As amended, the Bill 
affects corporate trustees in at least two 
important respects to which reference 
here is germane. In prescribing the 
mandatory provisions to be included in 
any indenture or deed of trust securing 
an issue of obligations outstanding in the 
hands of the public, the Bill provides that 
“the indenture to be qualified shall con- 
tain provisions requiring the indenture 
trustee to exercise in case of default (as 
such term is defined in the indenture) 
such of the rights and powers vested in 


it by the indenture, and to use the same 
degree of care and skill in their exercise 
as a prudent man would exercise under 
the circumstances if he were a fiduciary 
and had the degree of skill which the in- 
denture trustee has, or which the inden- 
ture trustee expressly or impliedly rep- 
resents itself as having as indenture 
trustee at the time of the offering of the 
indenture securities, whichever is the 
higher.” If enacted into law, such a pro- 
vision would indeed be a great advance 
toward a “stricter standard.” 


Another significant thing about the 
proposed act is that in its preamble it is 
“. . declared that the national public 
interest—is adversely affected (Section 
2) when the trustee does not have ade- 
quate rights and powers,” etc., or they 
are “rendered illusory.” If, therefore, 
the public interest is adversely affected 
when the trustee lacks adequate powers, 
or immunity clauses render them illusory, 
the public interest is involved in the en- 
forcement of the trustee’s obligations. 


An Entering Wedge 


Here, obviously, is a very powerful en- 
tering wedge to subject corporate trus- 
tees, which are at present answerable in 
Contract, Tort, or Equity only to per- 
sons dealing directly with them, to reg- 
ulation under the Police Power. Pre- 
sently, under statutory provisions of this 
kind, corporate trustees may be required 
to answer Writs of Scire Facias or Quo 
Warranto at the instance of even third 
parties to show compliance with some 
minute Police Power Regulation or an- 
swer for defaults in respect thereto. This 
is not a particularly happy prospect when 
one considers the gradual but persistent 
extension of the Public Interest Doctrine. 
There would seem to be little opportunity 
to escape regulation under the Police 
Power on constitutional grounds in re- 
spect to any matter covered by Senator 
Barkley’s Bill, if it is enacted into law. 

Moreover, it is not unthinkable that if 
extended by statute to one phase of cor- 
porate fiduciary activity, viz., trustee- 
ships under indentures or deeds of trust 
to secure outstanding issues of securities, 
the doctrine of regulation, in aid of the 
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Police Power, of all corporate fiduciary 
activity would be more readily accom- 
plished, which is a possible development 
of trust law to which extended considera- 
tion should be given while it yet remains 
a moot question. 


Alternative Remedies 


The legislative method, of course, 
could be used to fix a “corporate stan- 
dard.” In the national field, however, al- 
though the provisions of such an act 
could easily be made to extend to include 
with the National Banks exercising trust 
powers, all state institutions which were 
members of the Federal Reserve System, 
it is doubtful whether Congress would de- 
fine a standard for corporate fiduciaries 
in the precise terms recommended by 
them. Moreover, state laws, though 
easier to obtain, would vary considerably 
in substance, interpretation and policy of 
enforcement, so that the general situa- 
tion under a legislative plan to define the 
corporate standard, whether federal or 
state, might end in even more complexity 
and general dissatisfaction than exists at 
present. 

Exculpatory clauses delineating the 
“standard” would be another alternative. 
Such clauses could be required by corpo- 
rate fiduciaries in all instances as prere- 
quisite to the acceptance of an appoint- 
ment, and for such a plan, which is by 
no means new, there is much authority. 

Immunity clauses, however, are sub- 
ject to very definite limitations, and are 
exceedingly strictly construed against 
the trustee when the effect thereof is to 
lower the enforceable and well-defined 
equitable standards of skill and prudence. 
“Such a clause is ineffectual to protect a 
trustee against the consequences of culpa 
lata, or gross negligence on his part, or 
of any conduct which is inconsistent with 
bona fides’’!2, 

These clauses in effect must not offend 
against public policy, which apparently 
occurs whenever the “uberrimae fidei”’ 
relationship of trustee and beneficiary is 
imperiled. To stultify the equitable 
principles designed and followed only for 
the protection of the cestuis que trustent 





(12) Knox v. McKinnon, 13 App. Cas. 753, 
755. 
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would dissolve the trust relationship, and 
this the courts will not countenance. 

Seldom, also, will the courts permit a 
trustee to find shelter under an immunity 
clause, when culpability can be based on 
some ground to which such a clause, for 
reasons of public policy, should not apply. 
To accomplish this result, the courts find 
either that the negligent act resulted in 
a clear breach of the trustee’s duties, or 
that there being no negligence, there was 
no liability, or that the act complained 
of was in effect gross neglect or willful 
default, and therefore without the pro- 
tection of the immunity clause. [See] the 
recent case of April v. April, 272 N. Y. 
331 (Dec. 1936). 


An Easy Solution 


Another, and perhaps the most attrac- 
tive alternative would permit the trustee 
to adopt and apply the “laissez faire” doc- 
trine so much emphasized by the old Phy- 
siocrats. Although the “advance in the 
law” has been only heralded, and may 
never be a part of American jurisprud- 
ence before the advent of another adverse 
business cycle, if then, were no active 
steps to be taken meanwhile, to curb the 
indicated tendency of some courts to 
favor an additional standard for corpo- 
rate fiduciaries, such a situation might 
easily eventuate. Would not a higher 
standard of accountability for corporate 
fiduciaries, in the long run, result in in- 
creased business and higher rates of com- 
pensation? Why not a higher standard 
for corporate fiduciaries? Do they not 
in many respects differ from private fidu- 
ciaries? In addition to immortality, are 
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they not reputed to boast of investment 
and real property management acumen 
born in the superior professional educa- 
tion of their personnel, and nurtured by 
a wider experience? These, and other 
similar, are the questions asked by the 
proponents of this alternative method of 
dealing with the situation, who would 
welcome an ever-widening gulf of re- 
sponsibility between the corporate fidu- 
ciary and his private rival. 

Again, it has been suggested that per- 
haps under our complex system of juris- 
prudence, where each state court inter- 
prets and applies the principles of equity, 
and where personal fiduciaries are for the 
most part subject to little real and ef- 
fective regulation, all fiduciary service 
should be rendered by responsible corpo- 
rations. England and Australia have 
adopted the expedient of the Public Ad- 
ministrator to obtain uniformity and re- 
sponsibility, but this system would have 
great disadvantages when applied in the 
United States. Moreover, it is exceed- 
ingly doubtful, particularly in those in- 
stances where fees for fiduciary services 
are regulated by statute, if a different 
“higher schedule” of fees would accom- 
pany a different “higher standard” of 
prudence and care. 


A New Order vs. The Old 


The present two rules of guidance for 
all trustees, are definite, cogent, long-es- 
tablished principles of law. The wisdom 
of permitting in substitution of these 
time-honored rules a new, different, 
vague and illusive standard applicable 
only to corporate fiduciaries, shouid be 
considered with extreme caution. At 
present, there is no relation between fidu- 
ciaryship and guaranty, in the law ap- 
plicable to corporate trustees, and it is 
desirable, from all present indications, 
that such status be maintained. 

If a higher test than that of the prud- 
ent man rule is to be applied to corporate 
fiduciaries only, what will it be? It 
might approach infallibility in connec- 
tion with those matters with which the 
composite business judgment and acumen 
of the corporate trustee are concerned. 
To even mention such a possibility im- 
mediately suggests the alternative meth- 
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od of treatment of the proposal of a dif- 
ferent standard, most favorable to the 
conservative corporate fiduciary, viz., 
that all legislative attempts to define a 
higher standard be effectively opposed, 
and that in each court case where the 
standard of skill or prudence is a major 
issue, special counsel be provided so that 
all the law on the subject may be brought 
to the attention of the particular court 
involved, and the arguments of the cor- 
porate trustee against the proposed “ad- 
vance in the law” vigorously presented 
with a view of definitely precluding an 
enlargement of the present doctrines 
through judicial legislation. 

In this connection, the recent state- 
ment of an appellate court!*, approving 
the old and established rule that “... un- 
less otherwise prescribed by statute, a 
corporate executor is subject to no great- 
er liability than that which devolves upon 
an individual executor’’, is most reassur- 
ing, and seems more consonant with 
equity and sound legal thought. Such 
statements should do much to challenge 
attention to the established just stan- 
dards, and to curb the tendency of some 
of the less responsible courts and jurists 


to include in their discussions “obiter 
dicta” respecting a possible “stricter 


rule.” 


(13) In re Baker’s Estate, mentioned above. 


Trust Co. Ass’n of Maine Elects 


A meeting of the Trust Company Asso- 
ciation of Maine was recently held con- 
currently with the Maine National Bankers 
Association, Leon F. Timberlake, execu- 
tive vice president of the Casco Bank & 
Trust Company of Portland, presided. 

The following officers were elected: presi- 
dent, Mr. Timberlake; vice president, Leon 
O. Tebbetts, president, Federal Trust Com- 
pany, Waterville; secretary and treasurer, 
George C. Fernald; executive committee: 
R. W. Davis, Sherman N. Shumway; Dan- 
iel T. Dougherty, vice president, Bath Trust 
Company; John C, Scates, Westbrook Trust 
Company; Ray J. Beck, Washburn Trust 
Company; M. R. Pillsbury, Knox County 
Trust Company, Rockland. It was voted 
that the Trust Company Association hold 
another meeting during the year, probably 
at the same time and place as that of the 
Maine Bankers Association. 








Economies In Trust Administration 
Practical Suggestions from an Operating Officer 


R. W. SPRAGUE 
Vice President and Trust Officer, The National Bank of Commerce of Seattle, Wash. 


HE trust official who, for the time 

being, may have lost himself in the 
problems of investment and the care of 
widows and orphans, is sometimes 
brought up with a jolt by a comment 
from the bank’s manager that trust de- 
partment profits are not what they ought 
to be, coupled with the suggestion that 
a better showing should be made during 
the coming year. 

Thereupon the trust officer begins to 

scratch his head, literally and figurative- 
ly, seeking a solution. He would like to 
double the volume of business but knows 
this usually cannot be done except over 
a period of time. He realizes that fees 
are too low. If they could be raised, 
greater profits should result. Then he 
recalls the objections of beneficiaries that 
fees now represent too large a percentage 
of income and fears the withdrawal of 
some of his good accounts if the fees are 
increased. Is there any other aid to the 
solution of the problem? I think there 
is. 
While realizing that increased business 
and adequate compensation are essential 
to trust profits, I also feel that there is 
much the trust official can do in the ad- 
ministration of the business already in 
hand, to improve the net earnings of the 
department. Profits are not determined 
solely by gross commissions—expense of 
operation is just as important. 


Importance of Planning 


No department of banking and pos- 
sibly no other business, requires so much 
attention to detail and carries so much 
responsibility as does the trust business. 
Duties and responsibilities cannot be left 
to someone’s memory, accounts must be 
accurate, decisions must be sound and 


errors must be avoided. A lawyer makes 
a mistake and blames it on the judge; a 
doctor makes one and it is buried, but if 
the trust man errs or neglects an im- 
portant detail, he runs the risk of costly 
litigation, bad publicity, surcharges and 
loss of business for his institution. His 
method of operation must therefore be 
as near perfect as it is humanly possible 
to make it. 

Most departments are like Topsy. As 
business increased, they have enlarged 
their operations by the process of “add- 
ing on” rather than by the better plan 
of expansion under a well thought out 
and comprehensive system. For this rea- 
son many trust departments could stand 
a thorough overhauling and reorganiza- 
tion. 

Many departments have started with a 
desk in the corner and as they grew, have 
“elbowed out” larger space, taking where 
they could. Sometimes the personnel 
and equipment are scattered. Sometimes 
the quarters are cramped and the em- 
ployees crowded together. Neither con- 
dition is conducive to good work and 
wherever there is poor work, there must 
necessarily be an economic loss. If the 
trust department deserves to continue at 
all, it is entitled to such allocation of 
space, based upon its relative importance 
to the bank, as will enable it to do most 
effective work. 


The Easy Way 


It is so easy to get along with old led- 
gers, old files and ancient forms; so hard 
to get approval for the purchase of a 
posting machine, an addressograph and 
up to date mechanical equipment. Natur- 
ally I do not mean the purchase of an ex- 
cessive or unreasonable amount of equip- 
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ment. The small department with a doz- 
en or so trusts does not ordinarily need 
a posting machine, but for the larger de- 
partments, up to date equipment is es- 
sential. At first the cost may seem pro- 
hibitive, but it should be charged to cap- 
ital and depreciated over a period of 
years. 

Adequate equipment speeds up opera- 
tion and insures greater accuracy. This 
means time saving and therefore money 
saving. It makes for neatness of work. 
It has a favorable mental reaction on the 
employees, giving incentive to better 
work. Modern equipment gives the im- 
pression of a good work shop which ap- 
peals both to present and prospective cus- 
tomers. 


Forms 


Although doing the same kind of work, 
it would be hard to find two trust de- 
partments having the same forms for ac- 
counting purposes. Surely some must be 
better than others, requiring less labor 
and affording greater efficiency. Are 
yours as good as they might be? Are 
they simple and easily understood by the 
new employee or does it take a year’s 
training for a new clerk to learn how to 
assort his tickets and post them? If 
not, here is a chance for someone in your 
department to do a constructive job 
which will prove both profitable and bene- 
ficial. 

Do you make judicious use of printed 
forms wherever possible for receipts, 
credit advices, delivery of securities and 
like services? If not, here is another 
place to effect time saving through the 
reduction of stenographic work and cleri- 
cal duties. I used the word “judicious” 
intentionally because there is no economy 
in printing stacks of forms that are 
never used. They make too expensive 
scratch paper. Neither is there any sav- 
ing in preparing forms with insufficient 
information. They take too much time 
in explanation. I saw one recently which 
had been sent to Seattle by a large east- 
ern trust department. Ours was the sec- 
ond bank the recipient had visited seek- 
ing an interpretation of what was meant. 

The requirements for accuracy, time- 
liness and results are too imperative for 
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slipshod methods. Your system must be 
foolproof to prevent mistakes, simple, so 
as to eliminate lost motion and give ade- 
quate service to your beneficiaries. Over- 
systematization is expensive. Complicated 
plans should be avoided. They force you 
to hire people to operate the system 
whose time might be better spent in more 
actual trust work. 

It would make a large reduction in our 
operating costs if we could dispense with 
auditors and examinations. Since we 
cannot, let us endeavor to make their 
visits shorter and their bills less. In the 
first place, we can have assets in their 
proper place. Hours can be easily spent 
in hunting for notes and securities that 
are not where they should be, or proper 
evidence of their location provided. Next, 
we can have our legal files in such order- 
ly condition that important papers can 
be readily found. 


Look To The Future 


Supervision of assets: Here is room 
for all sorts of economies from the man- 
ner in which securities are filed to the 
methods of investment review and dis- 
tribution. When a trust is coming into 
your hands, try to obtain a preview and 
if at all possible, secure the removal of 
worthless items. This will avoid the 
necessity of setting up asset records and 
making unprofitable investigations. Some 
trusts might better not be accepted at all. 
As soon as the trust is received an in- 
vestment review should be made. If 
there are worthless items, they should be 
consolidated on one asset sheet. If as- 
sets are of little or uncertain value and 
the prospects of their appreciation doubt- 
ful, they should be sold as rapidly as pos- 
sible. Orphan items should be elimin- 
ated unless there is some special reason 
for their retention. A reasonable objec- 
tive for a trust department is the reduc- 
tion of the number of items to be checked 
and accounted for and the number of is- 
sues that must be supervised. 

Management of mortgages and real es- 
tate, checking insurance and taxes, col- 
lecting rents, may be made profitable if 
handled promptly and efficiently but may 
occasion loss if not properly set up and 
followed. The greatest evidence of the 
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success of a trust department is the man- 
ner in which it administers the assets un- 
der its control. 

Personnel: The secret of economical 
and profitable trust administration is in 
the selection of a capable personnel from 
the manager of the department down to 
the lowest paid clerk. It is not econom- 
ical to take an employee from another 
department just because he is available. 
Trust work is the work of specialists and 
no one should be given a place in the de- 
partment who does not give evidence of 
some ability to become an expert. The 
applicant should show evidence of brains, 
accuracy, personality, loyalty, imagina- 
tion and willingness to work. It is poor 
economy to pay low salaries. What profit 
is there if, after months of training, an 
employee leaves your institution to find 
a place at an increase of salary? 


An Executive’s Time 


Much of what has been said applies to 
duties of employees rather than to offi- 
cers. Yet because an officer’s salary is 
higher, the manner in which he spends 
his time has an important bearing on the 
efficiency and productiveness of the de- 
partment. If he spends high priced time 
doing a low salaried man’s work, his de- 
partment loses. If he lacks decision and 
must reconsider the same problem again 
and again which might have been settled 
in the beginning, he has wasted valuable 
time. If he gives too much attention to 
unimportant things and neglects those 
larger duties for which his experience 
and training have particularly qualified 
him, he is not making his time and abil- 
ity count for his institution as it should. 

The day of slipshod methods has 
passed if the corporate fiduciary is to 
survive. Carelessness and _ inefficiency 
can be no longer tolerated. Increasing 
costs must be more than offset by more 
economical administration. Higher stan- 
dards must be maintained. In return 
for these things, I see a brighter future 
ahead when the worries and cares that 
now infest the day and night of the trust 
Officer, shall silently steal away and be 
forgotten in the satisfaction of work 
well done and the joy in greater profits 
and achievement. 


Your unknown 
friends 


Perhaps you must close a big 
deal, or get the doctor. Whatever 
your need, about 300,000 Bell 
System men and women are 
ready to help. 

You probably know some of 
them as good neighbors. Though 
you ve never met the other thou- 
sands, they too will do everything 
possible for you. 

To all telephone users, the Bell 
System gives the same full mea- 
sure of helpful service. And seeks 


to do it always as a friend. 


Bell Telephone 


System 





The Future of the Corporate Fiduciary 


Past Experiences Pave Way For Great Development 


WALTER J. BREWER 
Trust Officer and Trust Counsel, Seattle-First National Bank, Seattle, Washington 


HE corporate fiduciary business in 

this country is very young. True, 
there are in large centers a few trust in- 
stitutions dating back from fifty to one 
hundred years. In numbers these are 
almost negligible as compared to the total 
of over three thousand existing today, 
most of which are less than twenty years 
old. Approximately two-thirds of these 
are Trust Departments of National 
Banks. 

The Federal Reserve Board granted its 
first permit to do a trust business to a 
national bank on February 25, 1915. On 
June 29, 1935, there were 1,932 national 
banks with trust powers. Of this num- 
ber 1,578 were administering trusts. It 
is very significant that in the nine years 
from June 30, 1926, to June 29, 1935, the 
total volume of trust assets under admin- 
istration in national banks increased 
from $922,000,000 to over $9,250,000,000, 
or 903 percent. While these compari- 
sons disregard state chartered trust com- 
panies (for which no authentic statistics 
are available) they show that notwith- 
standing the depression 90 per cent of 
the volume of trust business on June 29, 
1935, had been put on the books in the 
last ten years. If asset volume of state 
chartered trust companies compares fa- 
vorably with national banks, then the ag- 
gregate assets of corporate fiduciaries in 
this country today, allowing the same 
rate of increase for the two years ending 
June 30, 1937, is in excess of thirty bil- 
lions of dollars in value. This does not 
include bond issues under national bank 
trusteeship of over eleven billion six hun- 
dred million dollars. 

To keep pace with the necessary in- 
crease in personnel and facilities is a 


momentous task, yet, to hazard an early 
conclusion, I believe the record of corpo- 
rate fiduciaries as a whole is such that 
with true modesty we may well be proud. 
I must hasten to say that with the tre- 
mendous legal and moral responsibility 
involved no such pride should lead us to 
be satisfied with past or present per- 
formance. 


Perfecting Trust Service 


Since the adoption of the Statement 
of Principles of Trust Institutions by 
the Executive Committee of the Trust 
Division in 1933, which has been incor- 
porated in Regulation F of the Federal 
Reserve System, there has been a de- 
cided improvement in trust administra- 
tion. Bank examinations have improved 
in efficiency and helpfulness. Directors 
and Executive Officers have become more 
alert to their duties and responsibilities, 
and definite movements toward improve- 
ment of the service are evident. These 
conclusions are verified by the results of 
a questionnaire sent to one hundred 
forty representative trust men in every 
state of the union. The questions were: 


1. What do you regard as three of the 
policies or practices of banks or 
trust companies during the past 
seven years that have been most 
detrimental to trust business? 

. How, in your opinion, can each of 
these detrimental policies or prac- 
tices best be dealt with? 


The most encouraging element of 
these answers is the prevailing belief 
that most of the harmful policies or 
practices mentioned, in so far as they 
affect the public, have been corrected or 
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discontinued. While those more direct- 
ly affecting fiduciaries such as fees and 
cost analysis are of necessity receiving 
more attention and correction than ever 
before. I will give some of the most 
important views expressed. 


Self Dealing.—The prevalence of this 
practice was probably greatly exagger- 
ated but none the less harmful. Securi- 
ties affiliates raised the presumption 
whether or not self dealing occurred. It 
is condemned by trust institutions in the 
Statement of Principles. It is forbid- 
den by law and by Regulation F of the 
Federal Reserve System. National Bank 
Examiners have expressed the belief that 
self dealing is practically eliminated. In- 
vestments in participating mortgages 
and common or pooled trusts are not re- 
garded as self dealing if no profits ex- 
cept the trust fees accrue to the fiduciary. 


Improper or Inadequate Investment 
Management.—The depression contrib- 
uted largely to this problem. It is dif- 
ficult to convince the public that trust in- 
stitutions do not invest trust funds in 
the same classes of securities sold by in- 
vestment affiliates. 


Prior to the depression investment was 
too easy. During this time there was 
laxity in developing and maintaining 
adequate analytical departments such as 
are now functioning in all well estab- 
lished trust institutions. An alert, cap- 
able and balanced trust committee is es- 
sential. It should try to avoid specula- 
tion on one hand, the ultra timidity on 
the other. 


If every director and executive officer 
will familiarize himself with his bank’s 
and his individual duties and legal re- 
sponsibilities in this connection, there 
will be little delay in providing these fa- 
cilities. Each officer and director should 
study the Statement of Principles of 
Trust Institutions; RegulationF, and the 
forms and reports of the Trust Depart- 
ment examinations. 


Relations with the Bar.—Grievances 
between the Bar and trust institutions 
are becoming less and less frequent. 
However, most trust men believe that it 
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is in the best interests of our customers 
and all parties concerned to have stand- 
ing committees in each state to settle 
differences and maintain better under- 
standing and community of interest with 
the Bar. 


Conflict of Interest.—As to corporate 
trusts this will probably be remedied by 
the Trust Indenture Act of 1937 now 
pending in Congress. This act will also 
overcome the lack of initiative hereto- 
fore prevailing in cases of default. It 
will definitely raise the standard of cor- 
porate trust business and its provisions 
should be cheerfully and wholeheartedly 
adhered to. 

As to private trusts, fiduciaries should 
carefully avoid any situation which will 
involve the banking department and any 
trust in a conflict of interest actual or 
potential. Avoid the formulation of in- 
stitutional policies affecting trusts by 
executives unfamiliar with trust princi- 
ple and duties. Nothing is more detri- 
mental. 


Starting Trust Service without Ade- 
quate Demand.—No trust service should 
be inaugurated in a community where 
there is not enough potential business to 
support an efficiently equipped trust de- 
partment nor in a community already 
well served. A new department should 
be prepared to lose money for some years 
until volume accumulates. No new trust 
department should be started under part 
time management nor without capable 
investment management. 


Compensation.—Inadequate fee sched- 
ules, plus fee cutting are “The Crown of 


Thorns” of trust business. Every trade 
area should have a uniform schedule of 
fees based on costs in efficiently operated 
institutions. There should be comity be- 
tween trade areas requiring an outside 
competitor to charge the local rates. 
Much of fee cutting originates within 
the offending bank without competitive 
justification. Officers, directors and 
large stockholders frequently feel entitled 
to special rates. Fee cutting carries the 
implication that fee schedules are higher 
than necessary. The notion of special 
rates was exploded by cost analysis in 





170 


commercial departments and resulted in 
more strict adherence to service charges. 
The danger of fee cutting on trusts is 
greater than other services because of 
their long duration. Although it is dif- 
ficult for lack of uniformity of systems 
and methods, cost analysis seems the 
proper approach to establishment of 
proper fee bases. 


Personnel.—An army is no better than 
its feet and a Trust Department is no 
better than its personnel. The Trust De- 
partment is no place for misfits. Its per- 
sonnel should be most carefully selected, 
educated and practically trained for the 
exacting duties involved. Compensation 
should be commensurate with duties and 
responsibilities to avoid loss by turn over. 

A good trust officer to inspire proper 
confidence must be tactful and sympa- 
thetic, must have a working knowledge 
of accounting and of the law affecting 
property and trusts, must be versed in 
investments, income, estate and gift 
taxes, have a wide experience and enough 
human interest that he may intelligently 
discuss a wide range of subjects. Every 


person employed for a key position in the 
department should be chosen as a poten- 
tial trust officer. 

Facilities for educating and training 
trust personnel are improving but still 


not adequate. The Graduate School at 
Rutgers is doing excellent work in gen- 
eral training and is pioneering trust re- 
search. A. I. B. courses help a greater 
number in a more limited way. Group 
study clubs on practical operating prob- 
lems should be encouraged. 

The Trust Bulletin and Trust Com- 
panies Magazine are full of informative 
articles. They should be available to 
every employee in trust work. It would 
be a splendid thing to have each director 
and executive officer receive one or both 
of these periodicals regularly. Through 
these publications they could’ keep 
abreast of trust developments and would 
certainly become more trust minded. 


Publicity—Some say we are too mod- 
est. “We must challenge erroneous gos- 
sip. Let the world know the facts about 
our splendid record of service.” Others 
say—“We have sometimes oversold our 
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virtues. We have led the public to ex- 
pect too much. The reduced income of 
late depression days showed us up in an 
unfavorable light.” Most all agree that 
we “let down” in recent years and there- 
fore should do something about it now. 
Certainly we should, in accordance with 
our Statement of Principles, in a force- 
ful but dignified way. 


If personal solicitation is used the con- 
tact men should be only those familiar 
with the subject and able to inform the 
customer so that he may intelligently 
determine whether trust service is need- 
ed and to what extent. High pressure 
selling should be confined to vacuum 
cleaners and climate. 


Several replies stressed the benefit of 
a more universal practice of acquainting 
trust beneficiaries with trust policies and 
important transactions affecting their 
trusts, simplifying fee schedules and 
trust reports. Also to avoid confusing 
technical terms in letters and conversa- 
tions with beneficiaries so they may clear- 
ly understand what we are doing for 
them. 


Inadequate trust department audits, 
retaining improper investments at re- 
quest of beneficiaries, including excul- 
patory clauses in trust instruments, and 
lack of provisions in instruments for use 
of principal if income is inadequate, are 
some of the other items mentioned as in- 
jurious to trust business. They can not 
all be mentioned here. 


The replies show that most trust men 
are reading current trust literature and 
are alert to developments. They also 
show that while bank officers and direc- 
tors are not yet keeping in as close touch 
with trust matters as they should they 
are fast becoming more concerned about 
trust operations. 


Possible Developments 


We have seen the trust business in na- 
tional banks increase nine hundred and 
three percent in nine years. The last 
four of these years were among the most 
trying in our economic history. We 
have witnessed during this period some 
of the most beneficial far reaching de- 
velopments yet made, particularly: 
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GENERAL MOTORS 


is engaged primarily in facilitating 
wholesale distribution and retail 
sales of the following products of 
General Motors Corporation and 
its world-wide affiliates: CADILLAC, 
LA SALLE, BUICK, OLDSMOBILE, 
PONTIAC,CHEVROLET automobiles; 
FRIGIDAIRE appliances for refrig- 
eration and air conditioning; 
DELCO lighting, power 
and heating equip- 
ment; GMC trucks; 
BEDFORD, VAUX- 
HALL, OPEL, BLITZ— 


ACCEPTANCE 


f° AA AL 
Ws TVIFAW 


GENERAL 
MOTORS 


INSTALMENT 
PLAN 


CORPORATION 


foreign made automotive vehicles. 

The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 

In obtaining short term accom- 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
tion it offers to banks 
and institutions, in 
convenient maturities 
and denominations at 
current discount rates. 


These NOTES are available, in limited amounts, upon request. 


EXECUTIVE OFFICE NEW YORK 


1. A Trust Constitution in the form of 
a Statement of Principles of Trust 
Institutions. 

. An enlightened attitude by the Fed- 
eral Reserve Board and greatly im- 
proved trust department examina- 
tions. 

. The Trust Indenture Act of 1937 
correcting some things we couldn’t 
correct ourselves. 

. Common Trust Funds for small 
trusts. Not universally accepted 
yet but of necessity probably will be. 

. Creation of Trust Policies Commit- 
tee of Trust Division, American 
Bankers Association in February of 
1936. 

. The Graduate School of Banking 
Courses on Trusts and Trust Re- 
search. 

. Movement toward uniformity of 
state laws affecting trusts. 


We may even live to see a national 
trust investment law under which the 
Comptroller of the Currency or some 
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other functionary will maintain a super 
analytical staff and issue lists of legally 
eligible trust investments. We may ar- 
rive at some uniformity of carrying fig- 
ures on trust assets, or we may sometime 
have uniform probate codes. We may 
have none of these but if we find out 
soon the cost of doing business and con- 
struct reasonable fee schedules and stick 
to them, I know the kind of service Cor- 
porate Fiduciaries are capable of render- 
ing and without any attempt at being 
psychic, predict that they will give a 
very creditable account of themselves. 


Report of Public Trustee 


New business aggregating a total of 
214,415,405 was accepted by England’s Pub- 
lic Trustee during the year ending March 
31, 1937, according to the Trustee’s twenty- 
ninth General Report. While the number 
of new cases received showed a decrease of 
23 to 948 from the previous year, the value 
represented a rise of £ 314,329. 





The Wagner Act 


Amendments Needed To Balance Power 


MAJOR CASSIUS R. PECK 
Griffith, Peck & Coke, Portland, Oregon 


This analysis of labor relations has a double interest of specific appli- 
cation to trust institutions, first from the standpoint of the institution’s 
own policies and secondly in connection with management of certain prop- 
erties or business interests under trust accounts.—Editor’s Note. 


HE real and only true purpose of 

the [Wagner] Act is to secure to 
employees, free from any influence of 
the employer, the right (1) to self or- 
ganization, (2) to form, join or assist 
labor organizations, (3) to bargain col- 
lectively through representatives of their 
own choosing, and (4) to engage in con- 
certed activities for the purpose of col- 
lective bargaining or other mutual aid 
or protection. 

The organization of employees for col- 
lective bargaining is the exercise of the 
justifiable right of free citizens which 
should not be denied in this free coun- 
try. If you refuse to accede to the 
proposition that it is proper to seek an 
equality in the power of bargaining rep- 
resentatives to the end that a fairer bar- 
gain may be consummated, then this ad- 
dress will be fruitless and unavailing 
for the conclusions herein are based upon 
that proposition as a major premise. 


Court Approval 


On April 12, 1937 the Supreme Court 
of the United States in each of five cases 
then pending before it, and under which 
the constitutionality of the Act was an 
issue, held that the Act was constitution- 
al, being an authorized exercise of the 
power of Congress under the commerce 
clause of the Constitution The court 
clearly held that the Act would not be 
effective as to all employers, but would 
only be effective as to such employers 
who might be so engaged in industry 
as to substantially affect interstate com- 
merce. 


It is clear that the Act will generally 
be applied to all employers who are en- 
gaged in a business where a majority 
of the raw products are brought across 
state lines, or where the majority of the 
manufactured product is shipped across 
state lines. I believe that the court will 
ultimately go so far as to hold that if a 
substantial interstate commerce results 
from the operations of the employer, the 
Act will apply. But, regardless of 
whether this Act will apply generally to 
all employers, I am satisfied that each 
State will ultimately pass a similar act 
to govern intra-state activities of em- 
ployers, and when such acts are passed it 
will be but a moot question as to whether 
the employer is under the Federal Act 
or the State Act, for in either event he 
will be prohibited from exercising any 
influence against the self organization of 
his employees and their collective bar- 
gaining with him. 


Is the Act One-Sided? 


It is charged by employers that the 
Act is one-sided in that it prohibits the 
employer from attempting in any way to 
influence his employees and may deprive 
him of the effective weapon of lockout, 
while it places no prohibitions on Union 
organizations and expressly preserves to 
labor its effective weapon of strike. 
There is much merit in this criticism on 
the part of employers. The Act is one- 
sided. It prohibits the employer from 
doing anything which directly or indi- 
rectly might be considered as an attempt 
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to influence employees against organiza- 
tion or the exercise of the right of col- 
lective bargaining. 

On the other hand, the Union organ- 
izations are left free to persuade and 
threaten, by any and every means, each 
and every employe so as to compel such 
employees to join a Union organization. 
It is common knowledge that any and 
every means of persuasion and threat is 
used by Union organizations to compel 
Union membership, and yet there is not 
one clause in the Act which would pre- 
vent any such persuasion or threats on 
the part of Union organizations. 

Representatives of the Union admit 
that the Act places no restrictions upon 
them and urge that the Act was purpose- 
ly so drawn in recognition of the prin- 
ciple that the Unions know, better than 
does the individual employe, what is 
good for the individual employe, and 
that, therefore, the Act very properly 
left the gate open for Union persuasion 
and intimidation. With this view I can- 
not agree. It would seem that every in- 
dividual employe should be free to de- 
cide, without economic pressure from 
Union organizations, or from his em- 
ployer, as to whether or not he desired 
to join a Union organization; it would 
seem that this is a right of freedom 
which should be guaranteed to every 
American citizen. The Act in the fore- 
going respect is one-sided and absolute- 
ly unfair. 


Balance Powers 


The Union organization should have 
the right of free speech in presenting, 
off the premises of the employer, the 
benefits of Union organization and Union 
membership; but the Union should not 
be permitted to use every means of econ- 
omic pressure to compel Union member- 
ship when the employer is prohibited 
from using any direct or indirect influ- 
ence in preventing Union organization 
or Union membership. 

The ultimate weapon of the employer 
is the lockout, and the ultimate weapon 
of the Union is the strike. By the ex- 
press terms of the Act the ultimate 
weapon of the strike is preserved to the 
Union, but as to a lockout, it will become 
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a question of adjudication in every case 
whether or not the lockout is prohibited 


by the terms of the Act. Of course, any 
employer is at liberty to close down his 
plant permanently and liquidate his busi- 
ness, thereby terminating all relations 
with his employees; but, as to a tempor- 
ary shutting down of his operations, the 
employer would not be at liberty to do so 
under the terms of the Act if the Na- 
tional Labor Relations Board found as a 
fact that it was the intention of the 
employer, in so doing, to discourage his 
employees from Union organization or 
collective bargaining. It can be safely 
assumed that the Unions will contend be- 
fore the National Labor Relations Board 
that each and every lockout is a tempor- 
ary shutting down of operations for the 
purpose of placing economic pressure 
upon the employees to influence them 
with reference to Union organization or 
collective bargaining. If the Board finds 
with the Union, then the Union would 
be entitled, under the Act, to a manda- 
tory injunction from the courts com- 














174 








pelling the employer to resume opera- 
tions, and, in the discretion of the Board, 
to reinstate its employees with back pay. 
If the weapon of the strike is to be 
expressly preserved to the Union, then 
the Act should be so amended as to pre- 
serve to the employer the corresponding 
weapon of the lockout. [Mr. Peck then 
considered procedure under the Act.] 


Administration of the Act 


The survival of the Act will depend 
entirely upon the fairness of its adminis- 
tration. If the National Labor Rela- 
tions Board and the courts fairly admin- 
ister the terms of the Act so as to ac- 
complish the real purpose of the Act, 
then the Act is entitled to and will sur- 
vive. 

One of the greatest dangers in the ad- 
ministration of the Act will lie in the 
attempts of the incompetent laborer to 
compel a continuance of his employment 
and prevent a discharge by his employer. 
He will accomplish this by joining a Un- 
ion and raising a cry of Union partisan- 
ship on every occasion; he will become 
interested in every Union activity, and 
will call attention to such interest in a 
way which will be as offensive as pos- 
sible to his employer; the more incom- 
petent he is, the more will he proclaim 
his Union allegiance; then, having made 
his record of Union allegiance and of 
being offensive to his employer by reason 
thereof, he will feel that his employer 
does not dare to discharge him, or if his 
employer attempts so to do, then he will 
appear before the Board with his record 
carefully prepared and produce hearsay 
proof that he has been discharged, not 
for incompetency, but because of Union 
activities. 


A Lack of Foresight 


The Union itself should have vision 
enough to foresee the effect upon public 
sentiment of any administration of the 
Act whereby it is recognized that the 
continued employment of incompetent 
employees is secured by the Act. Noth- 
ing will break down the prestige of the 
Unions or the public opinion supporting 
the Act so quickly as the conclusion that 
the Unions are using the terms of the 
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Act, or that the Act is being adminis- 
tered in such a manner as to compel the 
continuance in employment of incompet- 
ent employees. 


Amendment of the Act 


The bringing about of more evenly 
matched negotiators in the matter of the 
negotiation of wages and the rights of 
labor in order to consummate fair and 
equitable bargains is a sound principle 
and should be established in our social 
and economic fabric. All advocates of 
such a principle should see to it that the 
Act which establishes that principle is 
fair to all parties and not subject to legi- 


timate criticism. 

This Act is subject to legitimate criti- 
cism in the respects heretofore men- 
tioned. The friends of the Act should 
be the proponents of such amendments 
as will establish the Act in such a way 
that there will be no chance of a repeal 
of the Act by a public opinion which may 
be inflamed by the opponents of the prin- 
ciple by calling attention to the existing 
unfair, inequitable and un-American 
provisions of the Act. 

I would ask that the friends of labor, 
in the ultimate interest of labor, take 
the lead in bringing about the following 
amendments to the Act: 

1. To permit an employer, without 
economic pressure or intimidation, to 
frankly state to his employees his opin- 
ion of the advantages and disadvantages 
of membership in Union organizations. 

2. To prohibit the representatives of 
Union organizations from using economic 
pressure or intimidation to compel mem- 
bership in Union organizations. 

3. To reserve to the employer the 
right of the lockout to the same extent 
that the right of the strike is reserved 
to the employe. 

4. To prohibit sit-down strikes and 
slow-down strikes. 

5. To provide that the Board shall sup- 
port its findings, not by any evidence, 
but by the greater weight of the evi- 
dence. 

6. To provide that the courts in re- 
view of proceedings before the Board 
shall have the right to disregard hearsay 
and incompetent evidence. 
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The Ultimate Result 


Unionism may, or may not survive; 
such survival will depend largely upon 
the use or abuse of opportunity by Union 
leaders. But the true purpose of the 
Act, as heretofore outlined, will, through 
the instrumentality of Unions, or other- 
wise, be given effect as a lasting and 
fundamental principle in employer-em- 
ploye relations. 


However, after the Act has been fair- 
ly amended, and after the public is con- 
vineed of its fair administration, to the 
end that its true purpose may be ac- 
complished, the Act will, in any event, 
take its place as a prominent milestone 
in social and economic progress. The 
greatest threat to the survival of the Act 
will be found in the attempts of radical 
proponents of the Act to stretch the ef- 
fect of the Act beyond its real purpose. 
It will be more of a problem to save the 
Act from the effect of the efforts of its 
radical friends than to ward off the at- 
tacks of its enemies. 


So long as the Act, properly amended, 
is construed, interpreted and adminis- 
tered solely and only to give expression 
to that American principle of fair play 
and good sportsmanship, to wit—that a 
contest should not be permitted unless 
the contestants are reasonably equal in 
the capacities demanded by the contest— 
the Act will probably endure and in a 
short while will become commonplace. 

But, if Union representatives over- 
reach and make a racket of their occupa- 
tions and institutions, the Public will 
revolt, will repeal the Act, and will give 


continuing effect to the principle of 
equality in labor bargaining by the es- 
tablishment of public units with trained 
negotiators who will conduct all labor 
bargaining with the ultimate interest of 
the Public as their dominating influence. 


Indiana on Trust Investments 


Section 186 of the Indiana Financial In- 
stitutions Act provides that corporate fidu- 
ciaries may invest in “bonds, notes or de- 
bentures rated in one of the first three 
classifications established by one or more 
standard rating services to be specified by 
the department .. .” In accordance with 
this authority, the Department of Financial 
Institutions recently promulgated Bank 
Regulation No. 12, specifying Moody’s In- 
vestors Service, Standard Statistics Com- 
pany and Fitch Investors Service. Under 
the same section, the department has 
power to prescribe requirements of market- 
ability, and Regulation No. 12 accordingly 
declares: 

“Any such security must have a broad 
market, and to insure this it must be of an 
issue large enough in the aggregate to be 
generally known to bond and investment 
houses throughout the state of Indiana, An 
issue may be regarded as meeting this re- 
quirement if 


(a) It is listed or traded in on either 
the New York Stock Exchange or 
the New York Curb Exchange. 

(b) If it is not so listed, it must be 
part of a total issue outstanding of 
not less than $500,000 aggregate 
amount, and it must be quoted reg- 
ularly by services or agencies gen- 
erally recognized by bond houses in 
the state of Indiana.” 





Planned Trust Publicity 
An Effective Program Which Produced Results 


DON R. CAMERON 
Trust Officer, Union Bank & Trust Company of Los Angeles, California 


HE business of telling the world 
about ourselves and our business 
must be unending. Old people are dy- 
ing, babies are being born, wealth is 
passing from old experienced control in- 
to younger and less experienced hands. 
The fact that we told our story yesterday 
should not lead us into the delusion of 
supposing we need not tell it tomorrow. 
Individually, we have our ideas of life 
and how we should conduct ourselves to 
realize the most from it. We must have 
a design for living, a program thought- 
fully developed and carefully executed. 
It is the same in business, and particul- 
arly in the business conducted by a cor- 
porate fiduciary. We should chart our 
course with respect to all phases of oper- 
ation, including the manner and means 
of correctly informing the rest of the 
world, our customers, what our destina- 
tion is and how we propose to reach it. 
Without being too academic, let me re- 
mind you of an authority’s idea of what 
publicity means—viz, “Quality or state of 
being public, or open to the knowledge or 
observation of a community.” If that is 
the case, we find ourselves thinking in 
terms of a “Proposed Method of Action,” 
whereby we place ourselves before the 
public eye. 
Cry Our Wares? 


There may be doubt in the minds of 
some as to whether it is proper for us to 
seek publicity in an organized manner in 
view of the professional nature of our 
business. - On the other hand, as a group 
we have been charged with excessive 
timidity in shrouding our activities with 
secrecy. I, for one, do not believe there 
is any part of our business which should 
not be openly revealed. By “our busi- 


ness”, however, I do not mean our cus- 
tomers’ business. To advise the public 
of our work, functions, services and the 
advantages derived therefrom, does not 
include the revealment of names, or any 
information which would lead to the iden- 
tification of a client or his affairs. We 
want to tell them the fundamental facts 
regarding trust service—what our poli- 
cies are—how we operate—why we are 
superior to individual executors and 
trustees—how trust funds are safeguard- 
ed—the care with which investments are 
made—that we have been, and will con- 
tinue doing our job well. 


Centralizing Responsibility 


You will find it incumbent upon you to 
fix the responsibility for your publicity 
in one person. Dividing the task is un- 
satisfactory regardless of the size of 
your institution. But if your Trust De- 
partment is not large enough to warrant 
the employment of one person to devote 
full time to the job, see that one of your 
staff is assigned the responsibility. 

Let’s not select a boy to do a man’s 
job. Consider how far reaching his con- 
tacts will be, and if you err in selection 
how long it will take you in the future 
to live down his mistakes, both economic 
and social. He should be a man of 
strong character, with a good educational 
and cultural background, well regarded 
in your community, sound in his 
thoughts, presentable in appearance, tact- 
ful, diplomatic (but not too smooth), and 
one who has a fund of knowledge with 
respect to trust operation as the result 
of experience in administration. Give 
him the title he deserves, try to build him 
up in the public’s eye, and above all, a 
pat on his back is never misplaced energy 
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on your part, for his job is not an easy 
one. We neither need high pressure 
salesmen, nor solicitors to ring door bells, 
but trust men who are well trained and 
inclined to be go-getters for clean profit- 
able business with which we shall be 
happy to live. 


It is needless to tell you what a good 
man should be paid, but it is important 
to emphasize the basis of his compensa- 
tion. A commission will lead to trouble 
and unprofitable business on your books; 
therefore, a straight salary is suggested, 
and enough of it to enable your trust de- 
velopment representative to live, dress, 
and maintain his family in a standard of 
living commensurate to his position in 
the public eye. 


As a first step, it might be well for us 
to make an impartial survey of our insti- 
tution to refresh our minds of its pro- 
gress from the day it started a Trust De- 
partment. Record the most interesting 
and impressive points. Be on the alert 
for all accomplishments of which we are 
proud, those which constitute strength 
in our structure, because these peculiar 
qualifications reflect the personality of 
our institution in the eyes of our com- 
munity. 


Institutional Advertising 


When an advertising man talks about 
“Institutional Advertising” he is not 
merely talking the jargon of his trade. 
He means a very definite thing—an ef- 
fort to establish the name and prestige 
of the advertiser, as an institution. 


This is the kind of advertising that 
doesn’t aim at getting orders in tomor- 
row morning’s mail, but that does aim to 
make the buying public remember the 
advertiser when it is ready for such a 
product as his. It is the name on the 
label that you and your neighbor, and we 
and our neighbors buy, nine times out 
of ten, rather than the thing the label 
is on. 


Institutional advertising can make a 
label worth money, and can make a name 
worth money. It has done it. 

It is my theory that trust advertising 
is a phase of public relations necessita- 
ting a long pull objective and should not 
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be used prematurely as a sales tool if it 
is to be used to any degree for “cold 
selling.” In any event do not deny your 
plan a fair trial by attempting to mea- 
sure results over short periods of time. 
In our institution of some 35,000 bank- 
ing department customers, having on de- 
posit with us slightly less than 40 mil- | 
lion dollars, we confine 90% of trust de- 
velopment work to prospects who are al- 
ready customers of the bank. In our 
initial survey we discovered a gold mine 
under our own roof, so with these facts 
as an observation instrument, we located 
our target. 


Compilation of List 


With our sights set high we proceeded 
to compile data for a Trust Department 
Prospect List. Quality and not quantity 
was our guiding principle, with the 
knowledge that a list can be expanded 
much easier than thinned out, and that 
names must be added as well as deleted 
from day to day. 


Instead of a list of names and ad- 
dresses without any data to reflect why 
the prospect should be followed for new 
business, we preserved our detail and re- 
corded it on individual history cards and 
perfected a routine method for the main- 
tenance of our list. Our original list was 
compiled of individuals doing business 
with us as follows: 


1. Commercial accounts above $10,000 
and savings in excess of $5,000. 

2. Safe Deposit and Storage Vault cus- 
tomers paying $5 per annum or 
more. ; 
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. Customers having wills and life in- 
surance trusts. 

. Certain valued Trust Department 
customers such as beneficiaries and 
remaindermen under existing trusts. 

. Stockholders of. our Bank residing 
within our so-called trade area own- 
ing 5 shares or more. 

. Tenants of our building. 

. Officers and Directors. 

. Names submitted by directors, of- 
ficers and department heads. 


Keeping Data Current 


We figured it would be a waste of 
money to get a cross section view of our 
prospective customers unless we main- 
tained the prospect cards in a current 
condition; therefore, the following pro- 
gram was adopted as a means of main- 
taining the list. 

1. The Banking Department new ac- 
count sheet is checked daily to ascertain 
the names of new customers opening ac- 
counts in excess of the limits mentioned 
and to record large accounts closed. 

2. The same system is employed for 
maintaining the safe deposit tenant list 
in a current condition. 

3. When a new will is filed or if one is 
withdrawn, our prospect cards are posted 
accordingly. The same procedure has 
been adopted in keeping the life insur- 
ance list up to date. 

4. Once each year the Trust Depart- 
ment’s customers’ list is brought up to 
date. 


5. In addition we change our records 
when actual transfer of our own stock is 
made. 


6. We keep ourselves posted as to 
changes of tenants in our building. 

7. In January and July we approach 

our officers and directors to reconsider 
what additional business they might in- 
fluence in our favor. 
_ 8. Each day we check the published 
list of vital statistics in the local news- 
papers to ascertain whether any of the 
customers of our Bank have passed away 
leaving estates for administration. 


a. When a trust prospect dies, his card 
is pulled immediately, all the infor- 


mation thereon is verified and the 
card is not filed away as closed un- 
til such time as we are satisfied that 
there is no business available. 


. When the newspaper reports the de- 
mise of someone having a sizable 
estate, for example $100,000 or over, 
even though the name does not ap- 
pear upon our prospect list, consid- 
eration is given to a proper means 
of approaching members of the fam- 
ily or anyone else who may have 
been familiar with the decedent’s 
affairs. 


You will note that retention of busi- 
ness is important in our Planned Pub- 
licity. If a customer has evinced confi- 
dence in your Trust Department by nam- 
ing you under a will or trust in any 
capacity, he is your best prospect; you 
have already incurred the cost of bring- 
ing him within your fold, he knows and 
approves you, he can help you with his 
friends, and to him you owe your first 
duty in the matter of public relations. 
Should you present a new type of ser- 
vice he should be notified and have the 
opportunity to keep his affairs up to 
date. Keep him sold on you by all 
means. 


Benefits from Outside Agencies 


The persistent pursuance of our indi- 
vidual trust prospects is only a part of 


our plan, since we have found that 
there are wholesale sources capable of 
producing a volume of new business at a 
low cost per prospect. We found that 
some of our best friends are investment 
men. This discovery caused us to con- 
tact investment dealers and so-called in- 
vestment counselors requesting that they 
think of us as a component part of the 
service which they render. We pointed 
out that we are not dealers or brokers in 
securities, and that we will cooperate in 
rendering services, which they cannot of- 
fer, with the assurance to the investment 
men that we will respect their preroga- 
tive at all times. Investment counselors 
have been encouraged to send customers 
to us who need a custodianship, or if the 
client is interested in creating a trust, 
we have shown that our Company can 
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properly act as trustee, with the invest- 
ment counselor serving upon a retainer 
basis thereby not interfering with the 
relationship existing between the invest- 
ment man and his client and at the same 
time giving us the opportunity to serve 
both parties. 

To start the ball rolling, we printed an 
attractive “Limited Agency Agreement” 
providing for the appointment of a third 
party investment counselor. We gave the 
investment houses favorable publicity 
and obtained their good will by publish- 
ing newspaper advertisements bearing 
titles such as “Which is the Most Im- 
portant Leg of a Three-Legged Stool,” 
and “Three Heads are Better than Two.” 
It is true, the investment counselor com- 
petes with us in certain respects, but cer- 
tainly not in relation to fees—in that re- 
gard we could profit by his example. In 
any event, we went direct to the invest- 
ment counselor with the thought that it 
is better for us to seek his cooperation 
than it is to campaign against him. 
There is room for both of us. Let the 
public decide whether it wants him, or 
us, or both of us 


Dividends From Cooperation 


If you do not have a schedule of non- 
statutory fees, get together with your 
competitors and if humanly possible, 
come to some reasonable conclusion. Fee 
competition cheapens the service ren- 
dered by all of us even though done un- 
knowingly. Simplify these schedules, 
eliminate all of the complex methods of 
computation and make it possible for a 
high school student to comprehend the 
basis of charges. You will find that by 
.eliminating fancy fee schedules it will 
be easier of application and more profit- 
able. Such schedules should then be 
brought to the public mind by fiduciary 
association cooperation and by indivi- 
dual institutional effort. 

I need say little about attorneys at 
law. These men are important to us in 
every way. Our entire Trust Depart- 
ment personnel has been instructed to 
make friends among members of the 
legal profession and at no time to an- 
tagonize them by infringing upon the 
rights which are naturally so jealously 
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guarded by them. Our lawyer employ- 
ees are members of both state and local 
Bar Associations and also belong to the 
American Bar Association. Lawyer 
Trust Officers, if they have the confi- 
dence of their brothers in the profession, 
can, through cooperation, attract busi- 
ness. 


In this connection, an interesting ex- 
periment with attorneys is now being 
developed by the Trust Division of the 
California Bankers Association, acting 
through the Southern California Trust 
Officers Association. A Committee has 
been appointed to outline a course of 15 
lectures relating to Trusts and Trustees. 
Trust Officer lawyers will give the lec- 
tures to younger lawyers and such of the 
older ones as care to attend. The course 
will be given with the approval of the 
Los Angeles Bar Association and in con- 
junction with a course on general legal 
subjects sponsored by them. We have 
high hopes for the success of this ven- 
ture in cooperative planned publicity 


We have resorted to booklets for the 
purpose of describing our _ services. 
Newspaper advertisements can give only 
a brief resume of one phase of your 
business. The word limitation is such 
that your advertisement can only attract 
attention with the hope that it will be 
sufficiently interesting to cause inquir- 
ies; and if not, that your name and your 
service has again been called to the pub- 
lic consciousness. In the preparation of 
our literature or booklets, we are pos- 
sessed with the idea that a prospect as 
the recipient will not throw the reading 
material into the waste paper basket or 
discard it without more than a casual 
glance if it is attractive, dignified, brief, 
and written in lay language about hu- 
man interest subjects. 


Budget 


At the present time, we are spending 
about 25% of our new business develop- 
ment budget on newspaper space. Per- 
haps 20 to 30% would be a proper alloca- 
tion depending upon local conditions. 


We have tried to give our advertise- 
ments a definite style through the selec- 
tion of type, physical layout and loca- 
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tion of our space in the financial sec. 
tion. Our appeal has been of an affirm- 
ative nature and an attempt has been 
made to combine selling and institution- 
al advertising. We plan to have a trust 
advertisement once each month in each 
of five papers. For the purpose of get- 
ting minimum rates, our bank has a 
“bulk space contract” with each of five 
Los Angeles newspapers. Each contract 
is for about 300 inches per year. Spread- 
ing our advertising, in addition to reach- 
ing a different group of readers, we be- 
lieve is a good policy in avoiding criti- 
cism of local publishers for favoritism. 
We retain an advertising agency, paying 
a monthly stipend and permitting the 
agency to retain the customary 15% dis- 
count upon newspaper space purchased. 
We prepare our own copy and send it to 
our agents for rewriting and for lay- 
out. 

For the purpose of giving our copy a 
critical preview, proofs are circulated 
among officers and department heads as 
a routine matter. If there is something 
wrong with the advertisement, or if it 
could be improved, we want to know be- 
fore it has made a public appearance. 


To keep employees informed of our 
current newspaper advertisements, to 
catch the eyes of customers who may 
have overlooked our appearance in the 
paper, and for effective repetition, en- 
largements of newspaper advertisements 
30” x 40” are posted at two outside en- 
trances of the bank and a third is placed 
on an easel in the Safe Deposit Depart- 
ment. Four of our street windows have 
smaller enlargements 17” x 28” placed 
at eye level so they may be read by pedes- 
trian traffic. ; 

We have limited ourselves to two trade 
publications. In Trust Companies Mag- 
azine we periodically keep our name be- 
fore trust companies which may use us 
for ancillary purposes. The other is a 
third of a page in the Los Angeles Bar 
Association Journal every other month 
to put our name before local attorneys 
and to assure them we respect the orig- 
ins of our business. Class publications 
serve a definite purpose and provide a 
short cut to groups of readers without 
waste in circulation or cost. 
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Radio 


Our Banking Department put on a 
series of programs in 1935 but we have 
never seen fit to use this media to sell 
our trust services. To create good will 
and prestige, there is no faster way to 
gain your objective than by radio. It is 
the finest type of institutional advertis- 
ing and should not be overlooked by those 
starting new banks and trust companies 
wishing to broadcast a name. 


Not having ventured on the air for 
trust purposes I have checked my ideas 
on this subject with others who have 
given radio a fair trial. A typical reply 
was: 


“Undoubtedly, our trust department 
has obtained a great deal of good will 
and potential value from radio, and I 
now believe it is all that we should ex- 
pect. It is rather expensive and I am 
beginning to doubt if it reaches the kind 
of trust prospects which we desire. A 
person listening to the radio wants to be 
entertained and pays very little atten- 
tion to anything else. I believe a well 
written trust ad on the financial page of 
an evening newspaper will get far better 
results.” 


Officer Public Relations 


Notwithstanding the fact that the in- 
stitution is advertised and not the offi- 
cer, it is a fact that some officer or offi- 
cers are the ones that a prospect thinks 
of when considering use of the institu- 
tion’s facilities. It is important, there- 
fore, that the officers of the Trust Com- 
pany be widely known among their com- 
munity. There is probably no better 
way of widening the officers’ contacts 
than his appearance as a speaker at pub- 
lic gatherings. This task, and it is a 
task, after the novelty wears off, should 
be fulfilled competently, if not entirely 
willingly, as part of Planned Publicity. 
The institution which has an officer who 
makes a good public appearance and holds 
himself in willing readiness, will find un- 
ending opportunity, all to the advantage 
of the institution which he serves. 

We have a systematic method of fol- 
lowing up all inquiries from prospects. 
A limited number of names on our pros- 
pect list are assigned to our bank solici- 


THE WASHINGTON 
LOAN AND TRUST 
COMPANY 


WASHINGTON, D. C. 


Pioneer Trust Company of the Na- 
tion’s Capital, rendering a world- 
wide fiduciary and financial ser- 
vice. 


Member Federal Reserve System and 
Federal Deposit Insurance Corporation 


tors when there is logical reason for a 
call in person, but before any such as- 
signments are made the manager of the 
new business division of our Trust De- 
partment studies our files carefully and 
puts the solicitor through a rehearsal 
before an interview is requested. Our 
men are warned to exercise great care 
in approaching “cold turkey’, for the 
prospect may be undesirable or his busi- 
ness unprofitable. 

The manager of New Business natur- 
ally sees our better prospects, also calls 
on our wholesale trade. He contacts at- 
torneys, life underwriters, investment 
dealers, counselors and accountants. 


Co-Operative Publicity 


In all modesty, the Southern California 
Trust Officers Association has done an 
outstanding job which is worthy of com- 
ment at this time. In the early part of 
1935 it was decided to launch a campaign 
of trust publicity for the benefit of all 
institutions collectively. Mr. Stanley 
Ikerd of the local chapter of American 
Institute of Banking was selected to 
work with a committee of Trust Officers 
to carry out this program. He succeed- 
ed in prevailing upon the publishers of 
the Evening Herald-Express, with a 
daily circulation in excess of a quarter 
of a million, to devote a fixed amount. 
of space each week to a column entitled 
“Trust Activities—News and Views.” 
Since March 25, 1935, a space of ap- 
proximately 30 column inches per week 
has been devoted to trust subjects. This 
space at advertising rates would have 
cost us approximately $33,000 to date. 
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The greater part of material used is 
attributed to interviews of trust officials 
of local institutions. The entire column 
carries the by-line of the financial editor. 
Through the clever, truthful and human 
interest presentation of trust activities 
this column has become a popular finan- 
cial feature, not only to laymen but to 
attorneys, to say nothing of the pride of 
local trust officials who periodically find 
their faces, names and thoughts appear- 
ing in public print. A large volume of 
fan mail has been received, questions 
have been asked and, of course, we have 
answered them. On numerous occasions 
customers of banks have come to their 
Trust Department with the clippings ask- 
ing further information. To my knowl- 
edge, there has not been a single com- 
plaint. 


We probably have one of the most dif- 
ficult services to sell. It is a subject 
unknown to most people, morbid to oth- 
ers and, in any event, extremely abstract. 
I wish to suggest, therefore, that you 
do everything possible to make your ser- 
vices appear simple and without compli- 
cation. I am impressed that too often 
our services are attempted to be sold on 
the basis of prestige alone, whereas vin- 
tage should form a background for the 
product, which in itself, should be sold 
on a modern basis. 

Figuratively speaking, we _ should 
Wrap our product in cellophane, label it 
clearly, publicize it properly, sell it en- 
thusiastically, then see to it that the ad- 
ministration department lives up to our 
customers’ anticipation. 


Banking Education 


Adult banking education is being devel- 
oped on three fronts. Each line of develop- 
ment is serving a distinctive purpose. The 
first line of development is the American 
Institute of Banking; the second, the Grad- 
uate School of Banking; and the third, the 
bankers’ conferences. 


The American Institute of Banking 
might be termed the high school or the 
preparatory school of banking. It is de- 
signed to teach bank employees the funda- 
mentals of banking. It has been going 
since 1900. It has over 24,000 graduates. 
It operates through over 230 chapters and 
has a present enrollment of 42,000 students. 
There are about 240,000 bank officers and 
employees in the United States and the 
overwhelming majority of these 42,000 
students are bank employees. 


In 1932 the American Association for 
Adult Education, in a book entitled Educa- 
tional Experiments in Industry, said of the 
American Institute of Banking, “In point 
of members this (the American Institute of 
Banking) has stamped itself in its field 
more indelibly and more successfully than 
any other.” 

The trust men deserve some special credit 
for having developed the conference idea. 
They began their mid-winter trust confer- 
ences 17 years ago. Then followed the 
Rocky Mountain and Pacific Coast States, 
the Mid-Continent, and the Southern trusy 
conferences. Next came the State trust 
conferences, like those of New Jersey and 
Pennsylvania. Trust men have grown used 
to getting together, not for hearing or 
making formal addresses but for conferring 
with one another and exchanging ideas on 
trust subjects. The bankers conference, as 
distinguished from the bankers convention, 
really began only last year with the region- 
al conference in Philadelphia. 

I think of the bankers conference as serv- 
ing the same general purpose as the phy- 
sicians’ or surgeons’ clinic. Every little 
while the progressive, up-to-date doctor 
takes time off from his practice and goes 
away to a clinic to find out the new or im- 
proved methods in medicine or surgery. He 
returns not only refreshed but better equip- 
ped to serve his patients. In the same way 
the banker finds out new or improved meth- 
ods and policies in banking, and returns bet- 
ter to serve the banking needs of his com- 
munity. 

Gilbert T. Stephenson. 
lina Bankers Conference. 


Before 1937 No. Caro- 





Tax Problems Concerning A Corporate 
Fiduciary 
Increased Costs Necessitate Analysis and Fee Adjustments 


H. M. BARDT 
Vice President and Trust Officer, Bank of America N. T. & S. A., Los Angeles, California 


T is not within our province, as corpo- 
I rate fiduciaries, to mold the tax poli- 
cies of the federal, state, and local gov- 
ernments. This is the task of the peo- 
ple through their chosen representatives. 
We are concerned, however, with the po- 
tentially destructive effects of the cum- 
bersome and vexatious procedure, provid- 
ed for the enforcement of the avalanche 
of tax legislation, enacted during the 
past few years. 

It is becoming increasingly apparent 
that unless the problems are approached 
with understanding and proper precau- 
tion, our very existence as corporate fidu- 
ciaries is threatened. True, so long as 
private property exists, in any degree, it 
is inevitable that fiduciaries, both corpo- 
rate and individual, will be expected to 
continue to function. But neither can 
continue to function if the burdens be- 
come unbearable. 


Taxation Requirements Increase Expenses 


It is generally recognized that our 
heavy burdens of expense 
have been greatly increased 
during the past few years 
as a result of the necessity 
to meet the requirements 
for numerous reports, re- 


turns, and the mainten- 
ance of additional tax rec- 
ords. But this is not all. 
Enormous expense is also 
incurred for the mainten- 
ance of adequate tax ser- 
vice facilities to keep pace 
with the increasing mass of 
tax laws, regulations, bulle- 
tins, office rulings and court 
decisions. A corresponding 
increase in gross income 
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is difficult, if not impossible, to obtain. 
Accordingly, the ratio of net earnings to 
gross income continues to diminish at an 
alarming rate; and we have not yet, in 
all probability, begun to feel the full ef- 
fects. 

Apart from, but in addition to, these 
increasingly heavy burdens of expense we 
find another burden, less capable of exact 
measurement as to cost, but more dan- 
gerous in its threat to our profits. I 
have reference to our increased potential 
liabilities, many of which are not read- 
ily apparent, arising from uncertainties 
in the procedure and the existing con- 
fusion and conflict in the rulings and de- 
cisions of the respective administrative 
and judicial authorities. The cumber- 
some administrative and legal machinery 
provided during the past few years for 
the enforcement of the tax laws has been 
slow-moving and easy-going; and the 
trend seems to be for still slower motion, 
as indicated by the recent amendments 
extending the time within which the tax 

liability of an estate must 
be determined by the gov- 
ernment. 


A New Major Problem 


We concerned ourselves 
primarily, with what we be- 
lieved to be our two major 
problems: (1) investments; 
and (2) apportionment of 
principal and income be- 
tween life tenants and re- 
maindermen. Taxation, 
heretofore regarded as min- 
or or secondary, has not 
only become our third ma- 
jor problem, but, in the 
light of recent develop- 
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ments, promises to surpass, in impor- 
tance, all others. Because it is compara- 
tively new in its presently acute form, 
and because of the lack of authoritative 
judicial determinations of so many un- 
certain and disputed factors, we are 
without standard or precedent by which 
to govern our conduct. We have neither 
the benefit of scientific research nor the 
means of solution through the medium 
of appropriate provisions in trust in- 
struments. Our only guides consist of 
a mass of statutes, regulations and con- 
flicting opinions. We cannot be blamed 
for our failure to comprehend them. 

There are four major reasons why the 
tax problems confronting us have at- 
tained such magnitude that they are to- 
day active and acute rather than dor- 
mant and obtuse: 

1. The drastic depletion of estates in 
our care caused by burdensome taxes. 

2. The cumbersome machinery pro- 
vided for the enforcement of the tax 
laws, and the loosely applied discretion- 
ary powers of the revenue department. 

8. The instability of judicial de- 
cisions, other than those of the United 
States Supreme Court. 

4. The multiplicity of forms or types 
of taxes. 


Inheritance Taxes 


With the courageous help of the Su- 
preme Court of the United States, some 
of the difficulties in this field of taxation 


have been overcome. No longer can a 
state, other than that of the domicile of 
the decedent, tax his intangible personal 
property except, perhaps, where such in- 
tangibles have acquired a definite busi- 
ness situs in such other state. Just what 
constitutes a business situs is still open 
for determination. In two recent cases, 
the respective courts of New York and 
Connecticut reached opposite conclusions. 
Nor can the state of the domicile of the 
decedent, any longer, tax his tangible 
personal property that has its permanent 
situs in another state. But we have not 
yet, despite herculean efforts, succeeded 
in eliminating the evil of multiple inher- 
itance taxation. 

No cure has yet been found for the 
dreaded malady of “double domicile.” It 
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is still possible for two or more states to 
levy inheritance taxes on the identical 
property of one estate, where the respec- 
tive court of each determines that the 
decedent was domiciled within its boun- 
daries at his death. [Mr. Bardt pro- 
ceeds to discuss the Dorrance, Hunt and 
Green cases. See 64 Trust Companies 
589 (May 1937) for a discussion of 
them.] 

Thus it is possible for estates in our 
care to be depleted first by the imposi- 
tion of multiple inheritance taxes or sec- 
ond, by the expense incident to the pro- 
longed procedure necessary to the deter- 
mination of the questions involved. In 
either case the executor is in an unenvi- 
able position. If he pays the taxes 
without a judicial determination, he may 
be liable to the beneficiaries; while if he 
resorts to the legal processes, the dis- 
tribution of the estate will be delayed 
and the beneficiaries will probably brand 
him as incompetent. Moreover, interest 
and penalties may be incurred and some, 
if not all, of which may be chargeable 
to the executor personally. 

Income Taxes 

Income taxes are perhaps the most 
complicated of all forms of taxation for 
the fiduciary. As a first step, he [the 
executor] should give notice of his ap- 
pointment, under Section 312 (a), to the 
Commissioner of Internal Revenue. Un- 
til it is given, the Commissioner will con- 
tinue to send notices of assessments to 
the last known address of the decedent, 
not to the address of the executor. In 
such case, delay in the delivery of the 
notice to the executor is inevitable, and 
a complete failure of the delivery is pos- 
sible, if not probable. The result may be: 
(1) The right to appeal to the Board of 
Tax Appeals, within 90 days from the 
day of the sending of the notice, for a 
proper determination of the assessment, 
may be lost, and (2) Interest and penal- 
ties will attach. Not only a valuable 
right may then be lost, but a financial 
loss may be sustained, both of which may 
be chargeable to the executor personally. 

The next step is not so easy. The ex- 
ecutor knows that he must file a return 
covering the period from the first of the 
taxable year to the date of death. This 
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may be done any time after qualification, 
but not later than the 15th day of the 
third month following the close of the 
taxable year during which the decedent 
dies. But should he go back and exam- 
ine the books, records, and returns of the 
decedent for prior years? The answer 
must be “yes”, if, as we must admit, the 
executor is charged with the duty of 
marshalling all the assets of the decedent. 
A right of recovery of any overpayment, 
or of any erroneous payment by the de- 
cedent, before his death, of an illegal tax, 
is just as much an asset of the estate as 
any other enforceable obligation, such as 
an account receivable or a note. He may 
be liable for his failure to exercise rea- 
sonable diligence to obtain a refund of 
any taxes erroneously paid by the de- 
cedent during the years of his lifetime, 
for which the right to seek a refund has 
not expired. 


Audit of Records 


If this premise be correct, then prud- 
ence dictates the necessity of an early 
and prompt audit of the books, records, 
and returns of the decedent for those 
years that still remain open to revision. 
This involves a thorough analysis of all 
items of income, capital gains and losses, 
depreciation, credits, and charitable con- 
tributions. One of the most important 
factors to consider is whether any statute 
or regulation under which any part of 
the taxes in question have been paid, had, 
in the meantime, been invalidated by an 
authoritative decision or order.* 


In addition to the usual uncertainties 
surrounding the efforts to determine 
what constitutes taxable income, capital 
gains or losses, and items for deductions, 
Sections 42 and 43 of the Revenue Act 
of 1936 provide that all items of income 
and deductions accruing to the date of 
death of a decedent, are to be included in 
his final return ending on such date, even 
if he reported on a cash basis. These 
provisions, first appearing in the 1934 
law, are clear as to intent and purpose, 
but difficult to comply with. It is clear 
that such items as salaries, commissions, 


*Mr. Bardt cites Blair v. Comm’r. as an ex- 
ample. This case is reported in 64 Trust Com- 
panies 260 (Feb. 1957). 
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interest, or dividends declared before, 
though not payable until after death, are 
includable. But suppose, under a con- 
tract with his employer, the decedent was 
not entitled to receive a portion of his 
salary, which had been deposited in an 
escrow, until 1938. The death, which oc- 
curred in 1936, did not accelerate the pay- 
ment. The United States Board of Tax 
Appeals, in the case of Adolph Zukor v. 
Commissioner, 33 BTA 324, indicates 
that the withheld portion of the salary is 
not returnable until 1938. However, this 
was a case of a living taxpayer and would 
not probably be upheld in the instance 
of a decedent’s estate. In the mean- 
while, the executor must assume the risk 
and guess, if he can, which way the cat 
will jump. 

Even greater difficulty is encountered 
when an attempt is made to apply the 
accrual provision to an interest in the 
income of a partnership of which the de- 
cedent had been a member. In the cases 
of Darcy v. Commissioner, 66 Fed. (2) 
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581, and Degener v. Anderson 77 Fed. 
(2) 859, the United States Circuit Court 
of Appeals held that the return of the 
decedent should include his proportionate 
part of the income of the partnership 
which had been earned up to date of 
death. In effect, the court’s decision im- 
plied an obligation to compute or esti- 
mate the probable earnings of the part- 
nership from the first of its fiscal year 
to the date of death. The United States 
Supreme Court took the same view in 
the case of Bull v. United States, 295 
U.S. 247. On the other hand, in the 
case of United States v. Wood, 79 F (2) 
286, the United States Circuit Court of 
Appeals held: 


“Where, under the partnership con- 
tract, profits were not ascertainable or 
available to partners until the end of the 
calendar year, no part or share of earn- 
ings accruing to a deceased partner’s es- 
tate was taxable as income, in the ab- 
sence of evidence that any part of profits 
was earned during his lifetime.” 


Thus the decision of the United States 


Supreme Court in the case of Bull v. 
United States, is apparently not author- 
ity, since the Wood case was decided 
later. The executor must, therefore, try 
to guess which way the court might rule 
in his particular case. 


Stock Options 


The matter of stock options, the use of 
which has become so popular during the 
past few years, is in a state of great con- 
fusion. Suppose the executor finds that 
the decedent purchased a block of stock 
of the corporation which employed him, 
just a month before he died, under an 
option contract entered into several years 
before. The purchase price was $50 per 
share, while the market price, at the 
same time, was $90 per share. In the 
cases of Erskine v. Commissioner, 26 
BTA 147, Haberman v. Commissioner, 
31 BTA 75, and Rossheim v. Commis- 
sioner, 31 BTA 857, the United States 
Board of Tax Appeals held that the dif- 
ference between the purchase price and 
the market value as of the date of ac- 
quisition, represented additional compen- 
sation to the taxpayer and was, there- 


fore, taxable to him as income in that 
year. In the following cases involving 
almost identical facts, however, the 
United States Circuit Court of Appeals 
held that there was no taxable income 
until the stock was actually sold: Durkee 
v. Welch, 49 F (2) 339, Omaha National 
Bank v. Commissioner, 75 F (2) 4384, 
Merhengood Corporation v. Helvering, 
U.S.C.A.-D.C.-March 15, 1937. As the 
United States Board of Tax Appeals is 
not bound to follow the decisions of the 
United States Circuit Courts of Appeals, 
in other than the decided case, the con- 
flict continues. Again the executor finds 
himself between “fire and water.” He 
will be condemned by the beneficiaries if 
he resorts to litigation, and if he does 
not, he must assume a potential personal 
liability. 


Request For Assessment 


The executor should submit a request, 
immediately after the filing of the return 
on the behaif of the decedent, to the Com- 
missioner under Section 275 (b) of the 
Revenue Act of 1936 for an audit and 
assessment of the full liability of the de- 
cedent. Presumably this request has the 
effect of forcing the Commissioner to as- 
sess all taxes and deficiencies, if any, 
within eighteen months from the time 
it is made. Otherwise, the Commissioner 
has three years. Actually, neither the 
eighteen-month nor the three-year limita- 
tions may be of any real effect. The ex- 
ecutor may have done everything prop- 
erly, yet, it is possible for the Commis- 
sioner to frustrate all efforts for an or- 
derly administration and an early distri- 
bution of the estate, by levying an arbi- 
trary assessment just before the expira- 
tion of the eighteen-month or three-year 
period and thus cause further delay. This 
leaves the executor with the choice of 
paying the deficiency, or proceeding 
through expensive and slow-moving judi- 
cial channels for a final determination. 
Unless the deficiency is manifestly prop- 
er, the executor is faced with a dilemna. 
If he pays the tax, he may become per- 
sonally liable to the beneficiaries. If he 
appeals, there is delay and both he and 
the beneficiaries suffer. His burden has 
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been increased and the beneficiaries are 
forced to wait. Such delays, in no way 
chargeable to the executor, operate to de- 
stroy confidence in even the most effi- 
cient. 


Income During Administration 


Preparatory to the filing of any re- 
turns, the executor must decide whether 
he will file on a calendar or fiscal year 
basis, and whether he will maintain the 
records on an accrual or cash receipts and 
disbursements basis. The determination 
of this question alone, which may prove 
of inestimable importance to the estate, 
requires an exhaustive survey. 


Here again we encounter the question 
with respect to the items that constitute 
income and deductions, and the conflicts 
discussed before, prevail with equal 
force. Income and capital gains and 
losses are subject to the same rules as in 
the case of an individual, except that the 
cost basis is the fair market value as of 
date of death. 

During this period the executor is 
charged with the obligation of so manag- 
ing the assets of the estate that a mini- 
mum of income tax liability will result. 
This requires careful analysis of each 
item considered for sale or exchange. Ap- 
parent profits may be turned into losses 
by reason of taxes on the sale or ex- 
change. For example, the executor may 
have congratulated himself when he set- 
tled a $50,000.00 claim against the estate 
for $25,000. The fact is, however, that 
the transaction may have resulted in tax- 
able income to the estate to the extent of 
$25,000.00. (United States _v. Kirby 
Lumber Company, 284 U. S. 1.) 

Manifestly, his burdens are increased 
if any part of the estate is subject to an- 
cillary administration. Returns must be 
filed in the same manner and at the same 
times prescribed for individuals, except 
for the year during which the estate is 
distributed, when a return may be filed 
immediately upon completion of the ad- 
ministration, for the fractional part of 
the tax-year involved. A request for a 
prompt assessment under Section 275 (b) 
should accompany this last return, as in 
the case of the return for the decedent. 
It should be observed, however, that. al- 
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though the executor has completed the 
administration of the estate, his respon- 
sibility continues until the last return is 
finally accepted. 

Finally, the executor is not relieved of 
his duties and liabilities to the govern- 
ment until he has given written notice 
to the Commissioner under Section 312 
(a) that he has been discharged. 


Gift Tax 


Notice should be given under Section 
527 (a) of the fiduciary appointment, 
without delay. The similar notice given 
under Section 312 (a) for income tax 
purposes, is not sufficient. All that has 
been said with respect to the potential 
liabilities for failure to give notice under 
Section 312 (a) is equally applicable 
here. 

A return must be filed, and a tax paid, 
for any gifts made by the decedent dur- 
ing the calendar year in which death oc- 
curred. This automatically necessitates 
an examination of all returns filed by the 
decedent since the effective date of the 
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Act in June, 1932. This is so because 
the computation of the tax, being cum- 
ulative, is computed on all gifts made, 
less the total deductions allowed, and the 
taxes previously paid. 

Is it necessary to ascertain whether 
the decedent made any gifts other than 
those shown in his returns? The an- 
swer must be “yes”, if we consider the 
potential liability involved. The execu- 
tor cannot afford to distribute the estate 
until all taxes have been determined and 
paid. [See Section 3467 discussed be- 
low.] Certainly, the Commissioner will 
give a clearance upon request, but this 
will extend only to the gifts actually ac- 
counted for in the returns. 


Joint Tenancies 


Properties standing in the names of 
the decedent and another person, who 
survived him, in joint tenancy must be 
closely scrutinized. If any such prop- 
erty was originally purchased by the de- 
cedent and paid for with his funds, a 
gift of one-half of the value of such prop- 
erty resulted, at the time the joint ten- 
ancy was created. An even more com- 
plicated situation presents itself in the 
application of the inconsistent Treasury 
regulation, where the decedent deposited 
his own funds in a savings account in 
his own name and that of another per- 
son, as joint tenants. In this event, a 
gift was completed as, and when, the 
other joint tenant withdrew any part of 
the funds (Article 2, Regulation 79). 
Thus it is necessary to ascertain wheth- 
er, and to what extent, the other joint 
tenant had withdrawn any part of the 
funds during the lifetime of the dece- 
dent. 

Severe penalties are prescribed. Twen- 
ty-five per cent of the total tax for the 
failure to file a return within the pre- 
scribed period (Section 406), and 5% of 
the total tax for negligence in following 
the rules and regulations. The executor 
is, of course, personally liable for both. 

The law gives the Commissioner three 
years from the date of the filing of the 
returns within which to determine the 
tax liability. He is given an additional 
year with respect to the returns of a 
taxpayer who dies. It is essential, there- 
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fore, that a request for a prompt assess- 
ment under Section 313 (b) of the Es- 
tate Tax Act (1926) be made at the 
earliest practicable period, and not later 
than the date of the filing of the return. 
This makes it necessary for the liability 
to be fixed within one year from the 
date of the request. As is the case with 
the income tax, the Commissioner can, if 
he is so disposed, prolong the delay by 
levying an arbitrary assessment just 
prior to the expiration of the one-year 
limitation. On the other hand, if the 


executor fails to give the notice, losses 
may be sustained by reason of the delay 
of the distribution of the estate. Again, 
the executor is not free from potential 
liability. 


Federal Estate Tax 


It is necessary that a preliminary no- 
tice to the Commissioner under Section 
304 be given within two months after 
death or qualification. The law provides 
for a $500 fine against the executor, per- 
sonally, if he fails to give this notice 
within the prescribed time. 

Before the executor commences the 
preparation of the return, he must first 
determine what the net taxable estate 
happens to be; and here he encounters 
trouble. He may have in his possession, 
or under his control, all assets constitut- 
ing the decedent’s estate, and he may 
have ascertained the extent of the 
claims, debts, expenses of administra- 
tion, including his own commissions and 
the fees of his attorney, and even state 
inheritance taxes. Still it does not fol- 
low that he is in a position to compute 
the net estate for federal estate tax pur- 
poses. 


There are many other factors to con- 
sider, among which are the following: 

1. It must be determined whether any > 
part of the estate is the community prop- 
erty of the decedent and his surviving 
wife. This, of course, applies only to 
community property states. 

2. It must be determined whether any 
of the assets constituting the estate were 
acquired by the decedent by legacy or 
inheritance, and whether such property 
was subjected to a Federal estate tax 
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within five years prior to death. Such 
property is exempt provided it was not 
similarly exempted within the same five- 
year period (Section 303). It is a cur- 
ious fact that the exemption extends to 
the value of the property that was sub- 
ject to the prior tax, or to the present 
value, whichever is the lesser. Hence, 
if the property had, since the death of 
the first decedent, appreciated in value, 
the appreciation is taxable. If, on the 
other hand, it had depreciated in value, 
no credit for the depreciation is allow- 
able. ’ 

3. Were any of the assets acquired by 
the decedent by gift, on which a gift tax 
was paid within five years prior to his 
death? This is treated in the same man- 
ner as property on which an estate tax 
had been paid within five years prior to 
death, and is subject to all of the com- 
plications incident thereto. 


Inter Vivos Transfers 


4. Did the decedent transfer any prop- 
erty, in trust or otherwise, in contempla- 
tion of death, or, did he transfer any 
property, the use and enjoyment of 
which, by the transferee, was not intend- 
ed to take effect until, at, or after the 
death of the decedent? The fact that a 
gift tax had been paid by the decedent 
and accepted by the government, does 
not make it conclusive. If the transfer 
was not complete, the property must be 
included in the gross estate, although a 
credit against the estate tax due from 
the estate, may be claimed and will be 
allowed for the gift tax actually paid. 

5. What about property standing in 
the names of the decedent and another 
person, who survives him, as joint ten- 
ants? As in the case of gift taxes, if 
the property was paid for by the de- 
cedent, it is includable in his gross es- 
tate. Similarly, if he paid only one-half 
of the purchase price, one-half of the 
value of the property must be included 
(Section 302 (e), Article 23, Regula- 
tion 80). 

6. The value of a vested remainder 
or of an annuity which survives the de- 
cedent, is includable in the gross estate 
(Article 11, Regulation 80) as is the 
value of property passing by virtue of a 
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general power of appointment exercised 
by the decedent (Section 302 (f) Arti- 
cle 24, Regulation 80). A possibility of 
reverter is, however, not a part of the 
decedent’s estate; Bullard v. Commis- 
sioner of Internal Revenue (U. S. Cir- 
cuit Court of Appeals, seventh circuit 
No. 6120—May 25, 1937). 

7. If any part of the estate consists of 
an interest in a partnership, of which 
the decedent had been a member, serious 
difficulties, as is the case with income 
tax, are almost inevitable. [See Bull v. 
United States, 295 U. S. 247, supra.] 


Valuations 


Assuming the executor has gathered 
all the necessary information, he must 
next decide whether he will use valua- 
tions as of date of death or as of the 
date one year after the decedent’s death. 
(Section 302 (j) Article 13%, Regula- 
tions 80). In view of the fact that the 
return need not be filed for fifteen 
months from the date of death, the ex- 
ecutor would appear to have sufficient 
time to decide which date he will use for 
valuation purposes. However, he can- 
not for a moment lose sight of the fact 
that each sale, exchange, distribution, or 
any other disposition of any property of 
the estate during the year will, of neces- 
sity, affect his choice. If he should 
choose the valuations as of one year after 
death, then the valuations of all property 
sold, exchanged, distributed, or other. 
wise disposed of within the year, must 
be as of the date of disposition. Once 
the executor elects to use either date, he 
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cannot thereafter change his mind. The 
right of election is lost if the return is 
not filed within fifteen months from date 
of death. (Article 13% Regulation 80). 


Having elected to use either the date 
of death, or the date as of one year after 
death, as the time for valuations, it be- 
comes necessary to determine the values 
to be assigned to each of the assets con- 
stituting the estate. The executor is, in 
effect, given the first choice to determine 
the amount of tax due the government. 
Experience has indicated the wisdom of 
having the properties appraised by at 
least three competent appraisers. The 
Commissioner of Internal Revenue has 
taken the position that the valuations 
given in an estate tax return by the ex- 
ecutor may be used against him if, at 
some later date, it develops that he made 
a mistake in reporting any given value. 
The Commissioner has gone as far as to 
attempt to invoke the doctrine of estop- 
pel where the executor subsequently 
sought to reduce any such values. 

The complications incident to the com- 
putation of the tax are well known. In 
many instances, particularly where re- 
mainders for charitable purposes are in- 
volved, the employment of professional 
life insurance actuaries is necessary. 


Application For Assessment 


As in the case of gift tax, the execu- 
tor should make a written application un- 
der Section 313 (b) for a prompt assess- 
ment of the tax, either before, but not 
later than the time when the return is 
filed. The assessment must then be made 
within one year. As indicated previous- 
ly, loopholes exist by which the limita- 
tion may be extended by the Commission- 
er. In any event, this limitation is only 
for the purpose of relieving the executor 
from personal liability and it does not 
necessarily relieve the property of the 
estate, even if distributed, if an addi- 
tional tax is later found to be due. It is 
possible, but increasingly difficult, to en- 
ter into an agreement with the Commis- 
sioner, subject to the approval of the 
Secretary of the Treasury, to finally set- 
tle the tax liability of the estate. (Sec- 
tion 606 (a) ). 
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A severe penalty is imposed upon the 
executor personally, 25% of the total tax, 
for the failure to file the returns within 
the specified time (Section 3176 Revised 
Statutes). 


Liabilities For Interest 


Under Section 3467 of the Revised 
Statutes of the United States, he [the 
executor] is liable to the government, if 
he pays in whole, or in part, any debt 
due by the estate, before he satisfies and 
pays the debts due the United States, to 
the extent of such payments. This li- 
ability makes it unsafe to pay any debt 
or effect any distribution before all taxes 
are determined and paid. Similar pro- 
visions are found with respect to the pay- 
ment of inheritance taxes to the respec- 
tive states. 


An executor is liable for payment of an 
illegal inheritance tax assessment where 
he failed to appeal therefrom within the 
time allowed by law. An executor is per- 
sonally liable for interest and penalties 
incurred by reason of his failure to file 
returns or pay the taxes within the pre- 
scribed period. An executor was sur- 
charged for penalty interest on estate 
taxes where upon advice of counsel cer- 
tain assets were omitted from the re- 
turn in the belief that they were not in- 
cludable (In re Oaks estate, 127 Misc. 
779, 217 N.Y.S. 638). Certain taxes 
paid under an unconstitutional statute 
are not recoverable unless paid under 
protest. It follows, that in those states 
where a protest is a condition precedent 
to suit for refund, the executor would be 
surcharged, in any case, where he failed 
to file a protest when a tax is paid un- 
der a statute which is then, or later de- 


clared to be, unconstitutional. 


Prospects of Relief 


Multiple and burdensome taxes are 
here to stay, it would seem, at least for 


some time. In fact, the present trend 
appears to hold promise of even greater 
multiplicity of taxes in the future. We 
are told that the Federal Government 
will welcome constructive criticism in 
connection with its recently undertaken 
efforts to modernize its tax structure. 
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Thus far, however, our offers to help, 
whether individually or through local 
committees, have only tended to increase 
the confusion. 

Since the problem is national in scope, 
its solution will require the concerted 
and aggressive effort of all trust institu- 
tions throughout the country. The 
Trust Division of the American Bankers 
Association has been and is still doing 
some commendable pioneer work in this 
field. The California Committee on 
Trust Policies recently recommended 
that a Committee on the Simplification 
of Taxation of Estates and Trusts be ap- 
pointed, to the end that it might be of 
assistance to the California authorities 
in bringing about a simplification of tax 
requirements. If each state will follow 
this recommendation, and if each of the 
committees will cooperate actively with 
each other and render unified support to 
the National Committee, then, but not 
otherwise, can we expect the ultimate 
elimination of chaos, and the restoration 
of order in the field of taxation. 

What can we as corporate fiduciaries 
presently do in order better to meet and 
deal with the practical difficulties and 
burdens of our problem of tax adminis- 
tration? Substantial reduction in the 
expenses incident to the rendition of ef- 
ficient tax service, without serious im- 
pairment of its quality, is not feasible. 
Diminution of the quality of our tax 


service without serious neglect of our 
prime duty to conserve, is impossible. 
There are, however, two things that 
we can and should do in the immediate 
future. First, we must more thorough- 
ly and systematically analyze our tax 
problems, to the end that we may more 
fully realize and appreciate not only the 
burdens and responsibilities assumed, but 
also the potential liabilities involved. 
Second, we must adjust our fees, uni- 
formly in each section, to a point where 
they will be commensurate with the in- 
creased costs and risks necessarily in- 
cident to efficient tax administration. 
Only by so doing shall we be able to meet 
the present-day demand for quality tax 
service in the discharge of our fiduciary 
duties. Only then can we hope to 
achieve real progress in preventing the 
drastic depletion of estates in our care, 
through burdensome taxes. Then, and 
not until then, in the field of taxation 
shall we keep faith with our paramount 
principle of conservation, and thus con- 
tinue to merit and enjoy that full mea- 
sure of public confidence, so vital to the 
well-being of the corporate fiduciary. 


A $160,000,000 mortgage was cancelled in 
Mercer County, New Jersey, on July 7 for 
the usual fee of 50c. It was given by the 
Philadelphia & Reading R, R. and the Phil- 
adelphia & Reading Coal and Iron Co. in 
1882 to the Pennsylvania Company for In- 
surance on Lives and Granting Annuities. 
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N any discussion of competitors for 

fiduciary service there is no place for 
academic theories, smirking apologies or 
extravagant self-appraisal. These com- 
petitors are highly selective in their 
choice of services. They care nothing 
about the great volume of slow-moving, 
troublesome and costly business that all 
too frequently clutters our trust depart- 
ments. They seek only that business 
which is desirable and will provide a 
satisfactory profit. By the same token 
this business is equally desirable and 
equally profitable to the trust company. 
It is time, therefore, that we gave heed 
to these competitors—competitors that 
are formidable and persistent, casual 
and irritating, real and fancied. 

I make no pretense of endowing any 
one of them with special virtues or in- 
dicating the extent of their competition 
by allotting them any particular order 
in this discussion. Old _ relationships, 
covering a wide range of experiences, 
have perhaps created the habit which 
causes me to mention first—Members of 
the Bar. 

It is natural that we 
should next list those large 
and powerful institutions, 
the Life Insurance Com- 
panies. Then come the Es- 
tate Planners, the Estate 
Engineers, and the Estate 
Fixer-Uppers. Next, I place 
the Tax Expert, the In- 
vestment Counselor, and 
with them those who make 
a profession of the Man- 
agement of Real Estate 
Properties. 

We must include mention 
of the Professional Trus- 
tee. Operating in a differ- 
ent sphere than the profes- 
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sional trustee, but of the same general 
character, we find those organizations 
that act as Stock Transfer Agencies and 
often perform other fiscal services simi- 
lar to those provided by the corporate 
divisions of our trust companies. 

The social, economic, and political 
trends of today compel us to face the 
threat of new and serious competition— 
the power and influence being exerted by 
economic theorists, social dreamers and 
political demagogues. 

Closely allied with the activities of 
this group, we find evidence of a wider 
range of activity on the part of Public 
Administrators and the popular growth 
of the notion of a Public Trustee. 

We end our list with our oldest and 
greatest competitor—the individual, the 
man on the street. 


The Bar 


Competition from the Bar takes two 
forms, direct and indirect. Direct in 
that attorneys themselves frequently ob- 
tain appointment as executors, trustees, 
and guardians. Indirectly, by reason of 
their advice which causes 
individuals, not trust com- 
panies, to be named to act 
in those capacities. We do 
not attempt to question the 
wisdom or ethics of their 
actions. 

There is nothing new or 
startling about this compe- 
tition from the Bar. It is 
the natural result of the 
legal habits and traditions 
of generations. There are 
many reasons why we en- 
counter it. There are some 
attorneys who still cling to 
the out-moded custom 
which demands that they 
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oppose all trust company activities on 
general principles, and that they should, 
therefore, reject any suggestion that a 
trust company be named in a will or 
trust agreement. Fortunately, their 
number is diminishing. 

There are others who, through lack of 
accurate information concerning trust 
company operations and policies, insist 
on naming themselves and other indivi- 
duals to act in fiduciary capacities. There 
are some who, through sheer attraction 
for the fees involved, continue to nomin- 
ate themselves and their associates. 
There are many attorneys who honestly 
believe that they act in the best interest 
of their client when they make arrange- 
ments that do not include the use of a 
trust company. There are still others 
who, through honest difference of opin- 
ion, believe that their abilities, methods, 
and procedure are superior to those of a 
corporation. 


Human Element 


Some of these elements upon which 
today’s competition with the Bar is 
founded will always be with us. Self 
interest is a trait so deeply ingrained in 
the nature of some men that nothing can 
efface it. Other factors, however, can 
be altered and the competition minimized 
or removed altogether. Lack of knowl- 
edge and misunderstanding can be over- 
come. An open mind can be influenced 
by sound reason and convinced by re- 
peated demonstration. 

This competition from the Bar offers 
trust companies both an invitation and 
a challenge. An invitation to engage in 
a long-range, intelligent and practical! 
program of education and cooperation. 
A challenge to maintain that high stan- 
dard of ethics and to hold steadfast to 
those fine ideals incorporated in the Trust 
Company Statement of Principles. 

The potency of education as a factor 
in reducing the margin of competition 
between trust companies and the Bar is 
no myth or theory. It is an established 
fact. The records of every institution 
which has engaged in a sensible plan of 
education show substantial gains in the 
volume of new business; new business 
that had been denied the trust company 


theretofore solely because the attorney 
did not understand the functions of a 
trust company and did not appreciate 
the beneficial relationship that could 
exist when the two work in harmony. 


Explain the facts of your business to 
the attorneys. Prove them by the char- 
acter of your daily operations. Maintain 
them by strict adherence to the ethics of 
your profession. Education is one test- 
ed answer to the question—What shall 
we do about competition from the Bar? 


Cooperation Essential 


Education alone, however, is not suffi- 
cient. There must also be thorough-go- 
ing cooperation. Cooperation so gen- 
uine, so practical, so continuous that it 
will command the respect of the entire 
Bar, even of its most prejudiced mem- 
bers. 

Trust companies must religiously re- 
frain from committing any act that can 
properly be termed practice of the Law. 
Too, they must stubbornly resist any at- 
tempt on the part of the client, whose 
business they seek, to force or coax them 
into taking any action that would violate 
the letter or spirit of any standing agree- 
ment they may have with the Bar. 

Where this cooperation exists and law- 
yers know that trust companies are not 
practicing law; that they are not writing 
wills and trusts; that they are not di- 
verting business to a preferred clique; 
that they insist a client be represented 
by an attorney of his own choice; that 
they make a practice of retaining that at- 
torney at time of probate, and that their 
sole concern is the proper discharge of 
their duties as executor, trustee, or guar- 
dian, there you will find that trust com- 
panies are receiving an ever-increasing 
volume of worth-while business from 
members of the Bar. 

Great steps in this direction have been 
taken in the past few years by leaders of 
the Bar and leaders in the trust company 
movement. Through the untiring and 
unselfish work of these high-minded men, 
there has been developed a healthy re- 
spect for the functions of each group and 
a recognition of each other’s fundamental 
rights and privileges. This movement 
has resulted in the proclamation of treat- 





194 


ies or agreements between groups of 
trust companies and various Bar Asso- 
ciations. Some of these agreements are 
eminently fair and satisfactory, both to 
the Bar and the trust companies. They 
establish competition on a high plane; 
they prescribe rules for that competition, 
and they demand that it shall be clean, 
straightforward and ethical. 

There are other agreements, the terms 
of which do not provide such happy solu- 
tion to the problems of competition. They 
amount to little more than a recital of 
prohibitions and penalties against the 
trust company. The trust company shall 
not do this; the trust company shall not 
do that. However, under the stimulus of 
the new understanding now enjoyed by 
trust men and attorneys, we look to a 
mutual revision of these agreements and 
the elimination of the undesirable fea- 
tures, to the end that competition shail 
be fair. 

It is important in all agreements with 
the Bar, or in fact with any other group, 
that trust companies stand firm in a de- 
mand to engage in legitimate competi- 
tion, free from unfair restrictions. We 
seek only to exercise our fundamental 
right to meet our competitors, whoever 
they may be, on a fair basis. 


Life Insurance Companies 


Let us now turn to the life insurance 
companies. Here we find a situation that 
in many respects is comparable to the 
competition for fiduciary services pro- 
vided by the Bar. It was only some 35 
years ago that life insurance companies 
awoke to the advantages of the install- 
ment payment which we recognize today 
as the option settlement plan. The pub- 
lic was quick to respond and the option 
settlement plan became firmiy estab- 
lished. It was born of sales necessity 
and not in response to a demand for fidu- 
ciary action. Since that time the option 
plan has enjoyed a tremendous develop- 
ment and today is one of the most ef- 
fective sales devices in the kit of every 
life underwriter. 

While the option plan was an improve- 
ment over the lump sum method of pay- 
ment, it still left much to be desired, par- 
ticularly in the case of policies involving 
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large amounts. There was a definite 
need for a plan of trusteeship that could 
be bent to conform to the demands of 
beneficiaries living in a rapidly chang- 
ing world. It was essential, too, that 


there be union of interest in the man- 
agement of both life insurance monies 
and the property of the general estate. 


The Life Insurance Trust 


The old school of life underwriter did 
not appreciate the need for a harmonious 
estate plan and had not acquired the 
knowledge and skill that would enable 
him to create one. It was out of this 
need for another method of handling life 
insurance money that the life insurance 
trust was created by the trust compan- 
ies. Its value was immediately recog- 
nized by the public and the life insurance 
trust became a new and important ser- 
vice of trust companies. It was only 
natural that a great deal of misunder- 
standing should develop between trust in- 
stitutions and life insurance companies 
over the administration of these life in- 
surance funds. The life insurance com- 
panies knew little or nothing about the 
operations of the trust business, and the 
trust companies knew less about the op- 
tion settlement clauses of life insurance 
policies, and, unhappily, neither desired 
to learn. 

It was inevitable that this stiff-necked 
attitude, based on lack of understanding 
of common problems, should develop a 
sharp and bitter competition which did 
little more than confuse the public re- 
garding the proper disposition of life in- 
surance money. Fortunately, this sense- 
less and ill-humored competition has 
been dropped by the leaders of both life 
insurance and trust company fields. As 
in the case with the Bar, it has been re- 
placed by cooperation and practical work- 
ing agreements, made possible only by 
mutual educational programs. 

This new cooperative movement is of 
an entirely different character than that 
first attempted by trust companies and 
life underwriters. It does not seek to 
provide mass education, nor does it con- 
template direct association with those 
whose interest is confined solely to the 
sale of thousand dollar policies. It is 
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restricted to a practical working arrange- 
ment with life insurance experts, such as 
chartered life underwriters; those men 
who, by reason of education, training and 
experience, are competent to enter joint 
consultation with trust officers and at- 
torneys regarding the proper disposition 
of a man’s entire estate. 

When these life underwriters learn 
that trust company cooperation means 
that they are not ignored in arrange- 
ments involving their clients’ policies; 
that the trust company is quick to recom- 
mend the purchase of additional insur- 
ance when the need is apparent; that 
they can count on the trust company for 
accurate information and constructive 
suggestion; that trust companies are 
strictly ethical in the performance of 
their tasks, and that they recognize the 
value of competent life insurance counsel 
—then, and then only, will trust compan- 
ies eliminate much of the competition 
they are now forced to meet in their ef- 
forts to obtain desirable life insurance 
trust business. 

Giving this cooperation, they will find 
that they are enjoying a surprisingly 
large volume of collateral business in the 
form of wills and private trusts and other 
services necessary to proper estate man- 
agement heretofore diverted by under- 
writers to attorneys and other indivi- 
duals. 

Where this cooperation does not exist, 
the trust companies, if they want life in- 
surance trust business, must be prepared 
to undertake vigorous new business cam- 
paigns which must include consistent ad- 
vertising and skillful personal solicita- 
tion. 

Otherwise, they must bow to the per- 
sistent, untiring efforts of an ever in- 
creasing array of competitors who usual- 
ly enjoy first-hand contact with the pros- 
pect and whose natural tendency is to 
take the easiest way and convert life in- 
surance proceeds into an option settle- 
ment plan. 

Trust companies should be cheered by 
the progress they have made in building 
an amazing volume of life insurance 
trust business in a comparatively short 
time. Basil Collins, Assistant Vice 
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President of the Old Colony Trust Com- 
pany of Boston, a recognized authority 
on the insurance trust movement, recent- 
ly declared that out of the one hundred 


billion dollars life insurance now in 
force, sixteen billion is made payable in 
option settlement plans. This after 35 
years of education and effort on the part 
of tens of thousands of life underwriters 
throughout the country. The amount of 
life insurance proceeds payable to trust 
companies, according to Mr. Collins, is 
in excess of five billion dollars and this 
after only ten years of studied effort on 
the part of a comparatively small group 
of trust companies. 


Annuity Competition 


The option plan is not the only medium 
employed by insurance companies in their 
bid for fiduciary services. Their highly 
publicized annuity plans have absorbed 
large sums of money that might proper- 
ly have been placed in the hands of trust 
companies under the terms of private 
trusts. The lure of “guaranteed return” 
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was a compelling factor in the sale of 
annuities. This attraction bait together 
with the natural desire for financial pro- 
tection in old age, free from investment 
worries, caused the annuity to boom into 
great popular favor, particularly during 
those carefree days of investment magic 
that existed before the depression. 

Trust companies did little to meet this 
competition. Only a meager few of those 
thousands of men and women who were 
investing in annuities had even heard of 
a private trust, much less understood its 
use, benefits and comparative advantages. 
The result was inevitable. The insur- 
ance companies enjoyed almost a com- 
plete monopoly of the millions of dollars 
deposited in this type of trust arrange- 
ment; for, after all, that is what the an- 
nuity plan really is. 

Then came the depression. The insur- 
ance companies, like all other institu- 
tions, experienced great difficulty in find- 
ing safe, yet profitable outlets for the 
investment of the huge sums of money 
held by them. It was natural that they 
should immediately adopt a new sales 
policy, one that would relieve them of the 
onerous burdens of investment responsi- 
bility necessary to the fulfillment of new 
annuity contracts. 

The insurance companies themselves, 
therefore, are now the most active agen- 
cies in removing much of the telling com- 
petition provided by their one-time favor- 
ite, the annuity. Few companies now 
openly ballyhoo their annuity. Many dis- 
courage the accumulation of a heavy vol- 
ume of this type of business by drastical- 
ly cutting the commissions granted their 
underwriters. The great majority of 
companies have placed strict limits on 
the amount they will accept under a new 
annuity contract. 

Trust companies should take advantage 
of this partial withdrawal of insurance 
companies from the annuity field, a legi- 
timate private trust market. They must 
do it by the active personal solicitation 
of carefully selected prospects. They 
must back this work with effective adver- 
tising copy. 

This discussion of life insurance com- 
pany competition leaves a conclusion that 
is direct and convincing. Trust compan- 
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ies can successfully meet the competition 
provided by life insurance companies. It 
is within their power to make greater 
gains if they will employ the new tech- 
nique of education and cooperation as 
part of an aggressive new business cam- 


paign. 
Estate Planners, Etc. 


Now for the Estate Planners, the Es- 
tate Engineers and the Estate Fixer-Up- 
pers. I do not mean to be facetious, nor 
do I intend to belittle any profession. We 
recognize and respect the importance and 
position of the Estate Planning Special- 
ist. He is a trained man, capable of per- 
forming a competent and necessary job. 
His talents are high, his ability tested, 
his integrity unquestioned but, unfortun- 
ately, his number is too few. 


These men devote their time to large 
estates and the arrangements they per- 
fect involve the handling of business that 
would be gladly accepted by any trust 
company. Some of these men are com- 
petitors for fiduciary service. They and 
the attorneys they select do name indi- 
viduals as executors and trustees under 
Wills and they do devise elaborate option 
plans. The business is lost to the trust 
company. That they are competitors 
and that this condition does exist is of- 
ten the fault of the trust companies 
themselves. 

Like the life underwriter, the skilled 
Estate Planner must be brought into a 
close working relationship with the trust 
company. He must be made to feel wel- 
come, not given a lukewarm reception. 
He must be made thoroughly familiar 
with every trust company service that he 
can utilize in his daily work. He must 
enjoy the sympathetic understanding of 
his problems by trust company officers. 
When that intimate cooperation is devel- 
oped, you can eliminate 75% of the com- 
petition now being given you by this 
small group of Estate Specialists. 


The Unqualified “Planners” 


There is another class of men who un- 
dertake the same work but whose quali- 
fications are woefully inadequate. These 
are the gentlemen who prefer to call 
themselves Estate Engineers, Estateti- 
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cians and 101 other fancy labels. These 
men possess a smattering of life insur- 
ance experience or perhaps have served 
apprenticeships as security salesmen, a 
few have dabbled with law. For the 
most part, they are incompetent to give 
sound estate advice to men and women 
of property. They know little about the 
proper use of life insurance settlement 
plans. The use of wills and trusts is a 
mystery. Their tax estimates are usual- 
ly products of their own imagination. 
Their knowledge of law is pathetic. Yet 
these eager men and their ranks are ever- 
present and ever-increasing, boldly pro- 
claim that they can make a better estate 
plan than you, the chartered life under- 
writer, or the skilled attorney. Some 
people regard them as competition. I 
don’t. 

Their only threat to trust company 
business lies in the damage they do. 
After one experience with these so-called 
engineers, many of their clients, includ- 
ing men and women of means, become 
so disgusted with all estate programs 
that they refuse to enter into any fur- 
ther discussion concerning disposition of 
their affairs with trust officers or any- 
body else. 


A False Impression 


Occasional misunderstanding, arising 
out of a confusion of interest, has in the 
past caused some trust men to regard 
as competitors these outsiders who had 
been retained by the client to supervise 
some particular feature of his trust ar- 
rangement. Under the same cloud of 
suspicion there fell those organizations 
which made a good living by performing 
those services that trust companies ad- 
vertised as being equipped to undertake 
but for various reasons made no great 
effort to obtain. 

In this category of doubtful competi- 
tors, there were found the Investment 
Counselor, the Tax Expert and those 
who specialized in Real Estate Manage- 
ment. Time, experience and a better 
understanding of the limits and respon- 
sibilities of each other’s work, however, 
have removed all doubt and suspicion 
concerning the proper activities of these 
experts. 
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Such competition as may have at one 
time existed, has been ended with this 
new understanding and today we find the 
work of the Investment Counselor, the 
Tax Expert and the Real Estate Opera- 
tor complementing the service of the 
trust company and not competing with it. 

The Investment Counselor now con- 
fines his activities solely to the task for 
which he is paid. He frequently con- 
tributes substantial business to the trust 
companies by turning over to them the 
care and management of the securities 
over which he has the investment con- 
trol. 

The Tax Expert is concerned with tax 
problems only. He is content to leave 
fiduciary arrangements to those qualified 
to properly undertake them. In fact, he 
welcomes the institution of trust ser- 
vice because it affords him a greater 
field for the exercise of his talents. 

Trust companies perform a thorough- 
ly competent job of the management of 
such real properties as come into their 
hands. Few departments, however, are 
eager to seek any great volume of new 
real estate management accounts. They 
have learned that the work and respon- 
sibility involved in such active accounts 
is not commensurate with the compen- 
sation received. Therefore, until trust 
companies definitely make a bid for this 
business, they cannot properly regard 
real estate companies and property man- 
agement concerns as their competitors. 
And so we dismiss this group as serious 
contenders for fiduciary business. 

We, in the West, have had little or no 
experience with the professional trustee. 
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It is an institution peculiar to Boston 
and certain other eastern cities. We do, 
however, know certain individuals whose 
abilities have caused them to be named 
as trustees for several large estates. 
Their work is of a professional charac- 
ter. However, these men are making no 
attempt to perpetuate the trusteeships in 
the form of private organizations. Their 
work will die with them. They must be 
regarded merely as individuals and not 
as professional trustees insofar as they 
provide competition for fiduciary ser- 
vice. 

We have also been signally free from 
active competition from organizations 
that seek to engage in that work now 
being performed by the corporate divi- 
sions of our trust departments. True 
enough, there are many small outfits, 
principally Nevada corporations, which 
solicit stock transfer business on a cut- 
rate basis. They also engage in minor 
fiscal operations such as the levy of as- 
sessments, the payment of dividends and 
the operation of company funds. Some 


small trust companies may regard these 


concerns as competitors. However, they 
constitute no threat whatever to the 
average trust institution which regards 
the type of work they handle as being 
both undesirable and unprofitable. 


New legal requirements and Stock Ex- 
change regulations, together with the ex- 
pense and liability involved will, in the 
future, do much to discourage corpora- 
tions from establishing their own stock 
transfer agencies. It is expected that 
legislation now under discussion in 
Washington will clearly define and limit 
the extent to which trust companies shail 
be subjected to competition from groups 
of individuals and organizations in the 
performance of those other services that 
are peculiar to our corporate trust de- 
partments. 

The outlook, however, is not gloomy— 
it is decidedly encouraging. By means 
of educational programs and by demon- 
strations of practical cooperation, wide 
sectors of competition are steadily being 
removed. Active, intelligent and sus- 
tained new business programs are prov- 
ing increasingly effective in meeting the 
competition that remains. Through the 
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adoption of agreements that clearly de- 
fine the rights and privileges of each 
group, tremendous strides have been 
made toward a fairer basis of competi- 
tion. With the Bar, as with every other 
group, this should be the prime objec- 
tive of every trust company—meet com- 
petition with cooperation. 


Economic, Social, Political Changes 


All about us we see evidence of drastic 
change in our economic, social and poli- 
tical structure, changes that touch every 
field of human relationship and affect 
every form of business. Trust compan- 
ies face a distinct threat from some of 
the forces inspiring this change. Pro- 
posals have been made under the guise 
of beneficial legislation that would not 
only stifle fair competition but would jeo- 
pardize the very existence of many trust 
institutions. The recent discussion of 
banks and trust companies was not idle 
gossip or speculative theory. It was 
part and parcel of a new and determined 
political philosophy. The threat is not 
ended—the danger still exists. Similar 
proposals can be expected during the next 
few years from the floor of Congress or 
from the halls of any State Legislature. 

During the last session of the Califor- 
nia Legislature, two bills were intro- 
duced in skeleton form that sought to 
prohibit trust companies from engaging 
in any form of new business activity and 
thereby would have destroyed all possi- 
bility of fair competition. The scheme 
died. However, the experience will be 
repeated not only in California but in 
State Legislatures throughout the coun- 
try. 

Upon the doorstep of the Legislature 
must be placed the responsibility for the 
widespread, but often ill-advised, use of 
the joint tenancy arrangement. Each 
session sees some new attempt made to 
enlarge the scope and extend the prac- 
tice of this transfer procedure. Regard- 
less of the propriety of its use, the ever- 
growing popularity of the joint tenancy 
scheme creates a menacing competition 
to normal trust activities. This compe- 
tition will be reduced only when realtors, 
title companies and the general public 
are made as fully aware of the dangers 
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involved in the use of joint tenancy as 
they are now conscious of the advan- 
tages. 


Competition From Legislature 


It is from such sources as these, the 
politician and the legislative by-products 
of his activities, that trust companies 
must expect to find serious competition 
during the next few years. You will 
find more potential competition jammed 
in the desk drawer of a member of your 
Legislature than you will ever encounter 
from the entire membership of your 
State Bar. 

A new social psychology, of which the 
Epic scheme, the Townsend Plan and the 
Share-the-Wealth movement are exam- 
ples, includes in its program death-deal- 
ing competition to trust companies. 
There is a surprisingly popular accep- 
tance of the plan to establish the system 
of Public Trustees. An instructor in a 
well-known California law school recent- 
ly told his class that it could expect little 
income from probate practice because 
within a period of five or ten years all 
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of that type of business would be per- 
formed by Public Trustees. 

The Public Administrators in various 
states are unconsciously giving comfort 
and strength to these who would promoté 
this idea of the Public Trustee. In some 
places they are discussing plans for a 
series of radio broadcasts designed to 
tell the public the interesting story of the 
useful work performed by the Public Ad- 
ministrator. It is not difficult to fore- 
see one unexpected effect of this publicity 
program on a large part of the general 
public—the conclusion that if the Public 
Administrator can perform these duties 
so satisfactorily for those who leave no 
one to administer their affairs, why not 
let them handle ALL probate matters and 
so eliminate the cost of probate pro- 
cedure. 

Trust companies themselves should en- 
gage in a too-long neglected public rela- 
tions program whereby the general pub- 
lic, of which these wishful dreamers com- 
prise a large part, may obtain accurate 
information concerning trust companies 
and their operations. 
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Trust men should take a more active 
part in public affairs. They must dis- 
play greater interest in the men who are 
elected to public office. It does no good 
to kick about bad laws. Laws are made 
by men. If the laws are bad, then kick 
at the men who made them. Kick so 
hard, if necessary, that you kick them out 
of office and replace them with candidates 
of character, courage, intelligence and 
ability. 


The Individual Competition 


Now for our last competitor—the in- 
dividual; the widow, the business part- 
ner, the relative, the friend. Trust com- 
panies, in the comparatively brief period 
since they first decided to go out and seek 
new business, have established an amaz- 
ing record. Year after year, reports of 
the American Bankers Association show 
sensational gains in the volume of new 
business. Despite this advance, the field 


has been scarcely touched. The indivi- 
dual still remains the greatest competi- 
tor. 

Trust companies must meet this com- 
petition by adopting an aggressive and 


continuous new business policy. Too 
many trust companies curtailed the ac- 
tivities of their development department 
or eliminated them entirely during the 
period of the depression. However, they 
now realize that individual competition 
cannot be met in this way and they are 
rapidly restoring the New Business De- 
partment to its full strength. Those 
trust companies that persisted in a pro- 
gressive development progress through- 
out the depression are today reaping the 
rewards of their foresight and courage. 
Direct action on the part of the trust 
company will be a compelling factor in 
meeting this competition from the indi- 
vidual. 


Regardless of the method we use or the 
device we employ, the real answer to 
competition for trust company service 
must necessarily come from the trust 
company itself. It must come in a rec- 
ord of daily tasks well performed. It 
must come in recognition of strict adher- 
ence to ethical standards of conduct. It 
must come as a complete fulfillment of 
the duties, responsibilities and obliga- 
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tions contained in the trust company’s 
Statement of Principles. It must come 
in steady devotion to those high ideals 
upon which the institution of trust ser- 
vice is founded. 


U. S. Rebuked On Form Will 


The United States Forest Service re- 
cently requested the opinion of the Ohio 
Attorney General’s office on a form will 
which it proposed to send to all its em- 
ployees for the benefit of “those unfa- 
miliar with instruments of this kind.” 
Assistant Attorney General A. F. O’Neill 
replied: 


“TI appreciate that the United States For- 
est Service is solicitous about having men 
enrolled in this splendid branch of Govern- 
ment activity provide for the disposition of 
their property in the event of death, but I 
cannot conscientiously commend any stock 
form of testament to those of your asso- 
ciates who may be ‘unfamiliar with instru- 
ments of this kind,’ or to those who do not 
know the proper form of making and at- 
testing a will. 

“There are in this state and throughout 
the nation thousands of lawyers easily ac- 
cessible even to the men in the forestry ser- 
vice, who would be glad to advise them pro- 
fessionally about the disposition of their 
property to their wives or perchance other 
dependents, and I cannot reconcile myself 
to advising the promiscuous dissemination 
of the will form you propose to us, or for 
that matter, any other such ‘form docu- 
ment.’ 

“I would just as soon assign a crew of 
seamen, a corp of miners, or an igloo full 
of Eskimos, all untrained, to the forestry 
service as I would undertake to provide 
everybody with forms of wills, form con- 
tracts, form letters to their wives and sweet- 
hearts as well as stock forms of reports 
on all phases of their activities and services 
in the matter of conservation and preserva- 
tion of our forests, their wild life, and their 
beauty and glory to the Nation.” 


The American Bar Association’s Com- 
mittee on Unauthorized Practice of the 
Law advises through Chairman Stanley 
B. Houck that it has not heard of any 
other Attorney General’s being asked for 
an opinion. Mr. Houck suggests that 
the Ohio reply “nipped the project in the 
bud.” 





Administration Problems Of A Trust Department 


Tracing Difficulties From Acceptance to Closing 


E. H. BOOTH, JR. 
Assistant Trust Officer, Title Insurance and Trust Company, Los Angeles, California 


HERE are various regulations estab- 

lished by each institution concerning 
the trusts which they are willing to ad- 
minister and there are certain funda- 
mentals which should be considered care- 
fully by all trustees. 


(1) Is the person seeking to create the 
trust worthy of and entitled to the 
services sought, and will the rela- 
tionship be one of which the trustee 
may be proud? 

What are the chances of a successful 
accomplishment of the purposes of 
the trust, and will it be profitable 
and satisfactory to the trustee? 

Is the undertaking or purpose of the 
trust of high moral character and 
sound financial probability, and such 
that it will prove profitable to the 
trustor and beneficiaries, both from 
the standpoint of services rendered 
and financial accomplishment? 


This is a problem of no mean import, 
and one that requires considerable study. 
A trustee obtains business because of the 
confidence reposed in it and by reason of 
its standing in the community which it 
serves, and therefore should not jeopar- 
dize its standing or shake the confidence 
placed in it by becoming associated with 
any trust business which will not redound 
to its credit. 


Conferences with Trustor 


The next problem, while not in strict 
order of progression, is the interpreta- 
tion of trust instruments. To do this 
properly requires many conferences with 
the trustors and their counsel. It is 
necessary to acquire, in the case of a per- 
sonal trust, an intimate knowledge of the 
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trustor’s family, his hobbies, ideas on in- 
vestments, and plans for his children. 
Having obtained this, the trust should 
clearly and definitely reflect all of his 
wishes so that when. the trust is being 
administered there will be no need to 
wonder or guess what was intended. 

There is one cardinal rule laid down 
by the courts which is particularly well 
set forth in the case of Title Insurance 
and Trust Company v. Duffill, 191 Cal. 
629, as follows: 


“In seeking the true construction of a 
declaration of trust, the guiding principal 
must be the intention of the settler, his 
intention as expressed. Not, what did he 
intend to say? but, what did he intend 
by what he did say?, must be the test.” 


Our conference with the trustor should 
not end after the trust is created. We 
should endeavor to keep in touch with 
him and with any change in his family 
relationship and financial standing which 
would necessitate changing the provision 
of his trust to meet the new situation. 
We should visualize, so far as our expe- 
rience enables us, the needs of a trustor 
and of the beneficiaries for the future. 


Allocation Problems 


Trust accounting is becoming more 
and more of a problem. Many of our ac- 
counting difficulties are local, but there 
are some that apply generally. One of 
these is the matter of allocating income 
and principal. All of us are not so for- 
tunate, perhaps, as our Oregon brethren 
who have adopted the Uniform Principal 
and Income Act. Many private trusts 
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contain a provision authorizing the trus- 
tee to determine what is income and what 
is principal, and if reasonable discrim- 
ination is used the trustee should keep 
out of trouble. Most testamentary 
trusts, however, do not have this pro- 
vision. The form of investments in many 
instances is the source of this problem. 
Take the case of investment trust certi- 
ficates, which have periodical distribu- 
tions. Many of these distributions in- 
clude a partial return of principal, and 
the managers or trustees of these trusts 
are unable to tell you definitely what the 
distribution covers. Where the trust 
permits, it might be well in such in- 
stances to get a partial revocation with 
each distribution to your trustor cover- 
ing the contingency of a part of such 
distribution later being determined to be 
principal. 

In the case of property acquired 
through foreclosure the matter of allo- 
cating rents presents itself. This has 
always proved a difficult problem, and un- 
til the decision in re Chapal’s Will, 269 
N. Y. 464, 199 N. E. 762 (1936) ,* there 
were, 


for some unaccountable reason, 
practically no reported cases which were 
helpful in a determination of this matter. 
While it is true that this is a New York 
decision, it is well reasoned and should 
be followed by the courts of our respec- 


tive states. From a consideration of the 
New York decisions on this subject, it 
may be concluded that: 


(1) foreclosure expenses, taxes, and car- 
rying charges are to be charged cur- 
rently to principal; 

(2) principal must be fully reimbursed 
for all advances for foreclosure ex- 
penses, taxes, and carrying charges; 

(3) the proceeds of sale or property 
taken over on foreclosure are to be 
apportioned between principal and 
income; 

(4) in effecting apportionment, the life 
tenant is to be compensated for loss 
of income up to the date of ultimate 
sale; 

(5) the life tenant is entitled to the 
mortgage rate of interest to the date 
of foreclosure, and to the prevailing 


*See 62 Trust Companies Magazine 240 (Feb. 
1936). 
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rate of interest for trust invest- 
ments from the date of foreclosure 
to the date of ultimate sale; 

where the trustee has succeeded in 
making the property acquired on 
foreclosure income-bearing while it 
is being held as an asset of the trust, 
such income is to be used in the first 
instance to pay current taxes and 
carrying charges and_ reimburse 
principal for advances made to cover 
foreclosure expenses, arrears of 
taxes, and other carrying charges. 
If after making such payments 
there is still a balance of net income, 
it is within the discretion of the 
trustee either to distribute it to the 
life tenant as income or hold it in 
reserve as security for possible fu- 
ture depreciation or expenses in con- 
nection with the property. 


Going still further into this question 
of property, let us suppose that the prop- 
erty acquired is sold at a profit; who is 
entitled to the profit? Perry on Trusts 
says, in Vol. 2, 7th edition, page 934, 
“When a Trustee buys at foreclosure sale 
of his mortgage and afterwards sells the 
land at a profit, this belongs to the cor- 
pus of the estate and not to the life ten- 
ant.” There are some cases in accord; 
see Slocum v. Ames, 19 R. I. 401, 36 Atl. 
1127; and Neel’s Estate, 207 Pa. St. 446, 
56 Atl. 950. On the other hand, in Jn Re 
Parks Estate, 173 Pa. St. 190, 35 Atl. 
884, it was held that the whole of the 
profit should go to the life tenant, and 
Parker v. Seeley, 76 N. J. Eq. 110, 38 Atl. 
280, follows a course midway and says 
that the profit should be apportioned on 
the ratio of the invested principal and 
the interest in arrears, whereas in Jn Re 
Chapal’s Will the court says that the 
principal should be reimbursed for fore- 
closure charges, taxes, and advances and 
the balance apportioned between the life 
tenant and remainderman. 


Regular Statements—Checking Title 


Another matter in accounting is the 
advisability of sending regular state- 
ments to trustors and beneficiaries. This 
will give the trustor or beneficiaries an 
opportunity to object to investments or 
management, or be barred from doing so 
later. See Nelson v. Portland Trust & 





TRUST COMPANIES 


Savings Bank, 53 Pac. (2d) 1051. State- 
ments will also help us keep in closer 
touch with our trustors, as in many cases 
they will call regarding some item on the 
statement. 

There is an important matter that I do 
not believe has been discussed at these 
conferences, and that is the question of 
obtaining some evidence as to title to 
property which is acquired by the trus- 
tee at the inception of the trust. When- 
ever the property acquired is income 
property, not only should some evidence 
of title be secured, but a survey, either 
by the title company or by some compet- 
ent civil engineer, should be had. Some 
may say that whenever the need arises 
to execute a lease or other agreement, 
that would be the time to obtain neces- 
sary evidence of title. True, you can 
get the evidence of title at any time. But 
suppose that when this evidence is ob- 
tained you find a cloud on the title which 
would prevent your executing a profitable 
lease; the trustor has in the meantime 
died so that you are deprived of any per- 
sonal knowledge he may have concerning 
this matter. The difficulties which would 
arise in attempting to clear the title at 
that time, might be such that you would 
lose the opportunity of making the lease. 


Management Problems 


The trustee’s problems in connection 
with property are varied. He has the 


matter of leasing, repairing, renting, 
granting easements, or rights of way, or 
executing royalty agreements, party 
wall agreements, etc.; and unless he 
knows what title he has, he is faced with 
the situation that there may be some 
royalty agreement already in existence, 
there may be party wall easements, or 
utility rights of way. Without this evi- 
dence the trustee cannot properly admin- 
ister the property. 

Is the trustee adequately protected by 
insurance? This mention of insurance 
is merely so that we will keep it con- 
stantly in our minds. 

The greater problem is what to do 
with the investment after you have 
made it, rather than what to invest in. 
This question entails that matter of the 
sale or retention of the security, the 
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in all matters of trust administration 
and invites correspondence from 
other banks and bankers. 
Springfield Safe Deposit 
and Trust Company 
Springfield, Mass. 
Member Federal Deposit Insurance Corporation 


foreclosure and acquisition of property, 
and after such acquisition the sale, re- 
pair, and leasing of such property. 

The necessary research work on in- 
vestments after they are made is tre- 
mendous. Every change in our laws 
which affects corporate entities requires 
a study of the securities in each trust 
to determine what effect, if any, such 
legislation will have on the company is- 
suing the securities, from the standpoint 
of its capital assets as well as of its in- 
come. I have in mind the laws affecting 
holding companies, which in a measure 
made their securities less desirable; al- 
so the undistributed profits tax, which, 
while inclined to produce more income, 
may weaken the capital structure of 
smaller companies whose continued suc- 
cess depends on accumulating a surplus. 
In Wild v. Brown, 183 Atl. 899, the court 
said: “Merely reading market quotations 
or asking a broker what he thinks about 
such and such a stock is not enough.” In 
this same case the court held the corpo- 
rate trustees to a greater degree of dili- 
gence, because they have set themselves 
up as experts. 

On property acquired through foreclos- 
ure we have the difficulty of determining 
what to do. Should the trustee remodel 
and modernize the property because the 
character of properties in that location 
has changed, or should the property be 
sold in its present state? If not remod- 
eled, should any work at all be done? If 
income property be of the multiple dwell- 
ing type, should the trustee furnish it in 
order that a greater income might be 
produced? The matter of leasing for 
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any period of time is bothersome be- 
cause in most cases the property is ac- 
quired during a period of economic de- 
pression and satisfactory leases are then 
few and far between. The advisability 
of encumbering a property for the pur- 
pose of improving it is a ticklish subject 
and one which causes no end of head- 
aches. 
Tax Troubles and Fees 


Trust administrators must keep 
abreast of all tax changes. It may be 
that such changes would entirely nullify 
the purpose of a trust, in which case it 
should be terminated. After such 
changes each trust must be reviewed to 
see if the trust is affected in such a way 
that it might be advisable, where pos- 
sible, to amend. the declaration according- 
ly. 

Every trust officer should see that the 
fees provided for in a trust are adequate. 
Wherever possible, fee schedules incorpo- 
rated in trust instruments should pro- 
vide for adjustments as_ conditions 
change. I know of many corporate 
trusts which were accepted where the 
only fee provided for was the acceptance 
fee, notwithstanding the fact that the 
trust might run for ten, fifteen, or even 
thirty years. The only recourse left to 
the trustee in such cases is to resign if 
some adjustment cannot be reached with 
the trustor. We should not put our- 
selves into the position of having to re- 
sign because we are unable to collect ade- 
quate fees. 

Various types of trusts present differ- 
ent problems. The trustee under a pri- 
vate trust has general and unrestricted 
authority and power to act, within the 
purposes of the trust; whereas the trus- 
tee under a corporate issue has authority 
and power to act only if the trustor de- 
faults in some of its covenants, and even 
then the trustee need not act unless re- 
quested so to do by the holders of a given 
percentage of outstanding securities. 
The trustee under a private trust must 
at all times act for the interest of his 
trustor and beneficiaries. However, the 
trustee under a corporate trust, although 
no partiality may be shown, must in 
many instances act adversely to the trus- 
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tor, as in the case of taking possession 
of property when the trustee in most 
cases must exclude the trustor and his 
agents from the premises. His opera- 
tion of the property must be for the bene- 
fit of both trustor and beneficiaries. In 
taking possession of property under a 
corporate trust, the trustee is faced with 
the problem of insurance as well as the 
management of a business foreign to the 
trust business. If the property is a 
leasehold, the question of earnings must 
be checked to see if the property is pro- 
ducing enough net income to pay rent, 
taxes, and insurance, as otherwise the 
trustee may be liable to the lessor for 
the ground rent and pro rata taxes ac- 
crued during such possession. 


Closing the Trust 


The last problem I shall mention is 
that of closing a trust. Many of the 
problems incident to closing are only de- 
tail, such as the matter of taxes, fees, 
and accounting. The question of wheth- 
er the event has happened upon which 
the trust is to terminate does not ordin- 


arily present any great problem. 

The trustee is charged with the duty 
of paying over or delivering the corpus 
to the remainderman, and the trustee 
must know that the party to whom it is 
paying or delivering the corpus is the 
party directed by the declaration of trust 


to receive it. The work of determining 
who should receive the trust corpus may 
be greatly lessened by properly and ade- 
quately identifying all parties by name 
and by class in the original drafting of 
the trust. In designating remaindermen 
by class, be sure to cover every contin- 
gency, as the trustee is liable if it pays 
or delivers the corpus to someone erron- 
eously believed by it to be the person en- 
titled thereto. In designating remain- 
dermen by name, sufficient data to defin- 
itely establish the identity of the party 
should be inserted. For example, in- 
stead of saying the trustor’s sister, 
Mary, why not say the trustor’s sister, 
Mary Brown, who was born April 2, 
1897, and is now married to John Wal- 
ter Brown; they reside at 1111 Blank 
Street, Blank City. 





Editorial 


Uniform Objectives and Procedure in Governmental 
Trust Regulation 


RUST men are watching with much 

interest the development of a system 
of governmental regulation over corpo- 
rate fiduciary administration. From 
cursory examinations as a side-line of 
bank examinations, and a miscellaneous 
assortment of widely differing State laws 
and court decisions, the protection of 
trust department assets is evolving into 
a more scientific and coordinated pattern 
which promises greater economy and ef- 
ficiency and more uniformly high stan- 
dards of performance. As a result, the 
fiduciary function generally may be rec- 
ognized as invested with a public interest 
requiring special controls or qualifica- 
tions. 

Several notable steps have already 
been taken to give definite direction to 
the movement toward effective and co- 
ordinated regulation of corporate fiducia- 
ries, perhaps the most significant of 
which was the voluntary adoption of the 
Statement of Principles of Trust Insti- 
tutions in 1933. The Federal Reserve 
Board, with the promulgation of Regula- 
tion F, made another marked contribu- 
tion to this movement. On the State 
side, a notable lead was taken by the In- 
diana Department of Financial Institu- 
tions in adopting report and examination 
forms, while the Comptroller of the Cur- 
rency’s office has for some years been 
perfecting its forms and statistical re- 
ports, and the Federal Reserve Bank of 
Minneapolis is responsible for a most 
useful Handbook for Trust Examiners. 
In another field, the National Conference 


of Commissioners on Uniform State 
Laws and the American Law Institute 
have given much study to such matters 
as the Uniform Principal and Income 
Act, the Uniform Trustees Act, etce., 
while highly salutary contributions to 
modernization and codification of fidu- 
ciary procedure and law are expected 
from the work of the Real Property, Pro- 
bate and Trust Law Division of the 
American Bar Association. 

One phase of the move for standardi- 
zation is the growing interest in official 
circles in the adoption of a nationally 
uniform basis of valuation of trust assets 
on a cost or inventory basis for report 
purposes, and Ohio’s banking department 
advises of material progress in the appli- 
cation of a uniform system of trust de- 
partment accounting in that state. An- 
other phase is the confusion over classifi- 
cation of the various types of accounts, 
as illustrated by the query over where 
safekeeping and escrow accounts should 
be carried. The new report form for na- 
tional banks provides a useful segrega- 
tion of accounts which will be considered 
in the working out of more uniform stan- 
dards by those few states reporting the 
volume of trust funds. The various Fed- 
eral agencies have coordinated their ex- 
amination procedures and eliminated the 
unnecessary and unduly expensive dupli- 
cation which existed in the development 
stages, and it is to be hoped that pro- 
gress can be made in coordinating State 
and Federal requirements through the 
National Association of State Bank Su- 


205 





206 


pervisors, the matter of trust department 
regulation being on the agenda for dis- 
cussion at their October meeting in New 
York. The Federal Reserve trust exam- 
iners hold an annual conference in Wash- 
ington, and it is thought that the Na- 
tional Bank trust examiners may soon 
follow suit to provide and maintain the 
coordination of policy and experience 
which such conferences provide. In this 
connection, the increasing attendance of 
examiners at trust company conferences 
has been the subject of favorable com- 
ment from both groups. 

That the surface has as yet merely 
been scratched is, however, only too ap- 
parent. The confusion, contradiction or 
even complete absence of laws, regula- 
tions, decisions and practices can be 
found in many places and threaten to 
substantially vitiate efforts to provide 
wider protection at reasonable cost. In 
some eight States any institution char- 
tered under the banking laws automati- 
cally attains full fiduciary powers, or is 
granted such powers practically upon re- 
quest. In many States it is not even 


readily known which institution having 
the powers are actually active in admin- 


istering estates, trusts, etc. Many states 
have little or no restriction on use of the 
word “trust” in the title of state-char- 
tered institutions, with resulting misim- 
plication or confusion. New York has 
taken a step in the right direction in 
consolidating its State Bank and Trust 
Company laws, thus paving the way for 
recognition of the functional, rather than 
the statutory, distinction. 

An amazing variety of capital require- 
ments exists, ranging as low as $10,000 
for qualification to do a trust business. 
It seems entirely logical to assume that 
this leaves the door wide open and that 
such responsibility is insufficient for pro- 
tection of a trust department with 
enough volume to command adequate 
personnel and facilities. The conviction 
is growing that there is no place for the 
“part time” trust department, which may 
involve the whole trust fraternity in un- 
fortunate reactions, especially through 
inability to manage trusteeships, as li- 
abilities are not “part time” and new 
ones arise with changing conditions. 
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The lack of uniformity is not confined 
to charter policy, examination require- 
ments and statistical information, but is 
also prevalent in protective laws. One 
example is in connection with require- 
ments for pledge of securities against 
deposits in the banking department of 
cash belonging to fiduciary accounts. 
Only in national banks is this universal- 
ly required, and to further complicate 
the picture several states, including 
Pennsylvania, require such cash deposits 
to be made in a bank other than the trus- 
tee institution. Likewise, some States 
give preference to fiduciary funds 
through statute, some through court de- 
cision, and the rest give no such prefer- 
ence. Others require pledge of securi- 
ties, to insure “faithful performance”, 
with state authorities. 


The current concern over the proper 
restriction of fiduciary powers, the stan- 
dardization of examination policies, and 
the delineation of public interest in ad- 
ministrative protection and _ statistical 
data are matters requiring the analysis 
and cooperative study of both supervisory 
authorities and trust officials, since of 
the various contradictory requirements, 
some must be the more desirable and 
practical. Perhaps one of the first steps 
will be a consideration of some more 
scientific approach to charter policy 
through market analysis, to determine 
the necessity for new or continued trust 
powers. A more fundamental issue is 
that of distinguishing executorship and 
trusteeship types of function. The fac- 
ilities necessary for investment or prop- 
erty management, and general exercise 
of discretionary powers is becoming 
recognized as far different from those 
for acting as executor, administrator, 
custodian, etc., and the two types of 
powers may become more independent 
through creation of different prerequis- 
ites by the supervisory authorities. A 
clear conception and uniform definition 
of the objectives of governmental regu- 
lation and the practical limitations of 
carrying them out would be valuable 
both to the trust fraternity and to the 
public which it serves in ever increasing 
numbers and responsibility. 





Exchanging Fictions 


HE “plug-the-loopholes” tax pro- 

gram, product of the frenzied clos- 
ing days of Congress, is but the ante- 
cedent of a more drastic revision of the 
existing federal tax structure. In prin- 
ciple, there can be little quarrel with 
this initial endeavor, except possibly the 
disallowance of the $1,000 personal 
exemption for accumulation trusts. This 
feature will add so little revenue in com- 
parison to its disadvantages that an 
abandonment was hoped for. It is re- 
grettable, however, that the very mini- 
mum of consideration and deliberation 
was given it by the Legislature. One 
newspaper appropriately labeled it 
“bum’s rush” legislation. 

More disturbing than this legislation 
is the rumored likelihood that the Treas- 
ury intends to propose a “family” basis 
of income taxation in the recommenda- 
tions for general revision which are ex- 
pected to be presented’ to a Ways and 
Means Subcommittee sometime in Nov- 
ember. Under this concept the incomes 
of husband and wife would be pooled and 
the husband taxed on the total, which 
thereby would come within the higher 
surtax bracket. It is estimated that an 
additional $193,000,000 in revenue would 
be forthcoming from such a measure. 

There is this to be said in favor of 
adopting such a basis. Husband and 
wife earning, let us say, an income of 
$5,000 each are in a position to main- 
tain a standard of living comparable to 
that of a couple where the husband 
earns the entire amount of $10,000, and 
yet the latter’s income is subject to a 
higher surtax. Further, it would be dif- 
ficult to contravene the proposition that 
much of the wife’s income will ultimate- 
ly redound to the husband’s benefit. 

On the other hand, the Treasury De- 
partment has inveighed against fictions 
employed by taxpayers to avoid or evade 
taxation. Here it would seem to be de- 
vising a fiction of its own. There could 
scarcely be a more obvious flaunting of 
facts than to tax one individual on the 
income of another in the creation of 


which the former took no part. Some 
years ago, the Wisconsin legislature at- 
tempted just such a departure from nor- 
mal principles of taxation but its effort 
was frustrated by the Supreme Court 
in Hoeper v. Tax Commission, 284 U. S. 
206 (1931). However, with Senator 
Black as the ninth ‘young man’, a rever- 
sal of this decision would not be beyond 
the realm of possibility. 

Looking at the situation realistically, 
one would realize that where the spouse’s 
income is of any significance, the in- 
comes are in all probability kept separ- 
ate. Moreover, the husband continues 
to discharge his duty of support, and 
provides for his wife, especially in such 
matters as food and shelter. Such an 
empirical approach was utilized by Cir- 
cuit Judge Swan in the recent case of 
Shanley v. Bowers, 81 F (2d) 138. But 
there is a still greater danger in this 
theory because of the feasibility of ex- 
tending it to include the income of chil- 
dren in the household. Without any at- 
tempt at facetiousness, such a principle 
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might easily lead to splitting up house- 
holds to avoid treatment as a unit. The 
possibility is no more remote than the 
argument made some years ago at a leg- 
islative session in New York that that 
state’s peculiar “two-life-in-being” rule 
against perpetuities was an effective 
birth control measure. 

The alternatives? The most frequent 
suggestions looking to an increase in 
revenue are a broadening of the tax 
base, and the elimination of the exemp- 
tion applicable to government bonds. The 
latter would seem impossible, at least 
insofar as outstanding issues are con- 
cerned, because of constitutional limi- 
tations. Even as to future issues, how- 
ever, there is considerable doubt as to 
whether the privilege could be taken from 
state and municipal bonds in view of the 
many Supreme Court decisions denying 
Congress this power. There is little 
chance that the Treasury will remove 
the exemption, even though tax-exempt 
securities total approximately $60,000,- 
000,000. 


Corporate fiduciaries throughout the 
country are, because of their close con- 
tact with problems of taxation, in an ex- 
cellent position to make suggestions for 
revision. In that belief, Trust Compan- 
ies Magazine has undertaken a survey of 
representative trust tax men and ex- 
pects to present a composite analysis of 
their views in the next issue. It is our 
hope that there will be then outlined a 
program for fundamentally sound and 
equitable tax revision. 


Trust Company For Mortgages 


Plans for a distinct type of trust com- 
pany were recently presented to the New 
York State Banking Board by Louis H. 
Pink, State Superintendent of Insur- 
ance, who urged the chartering of an in- 
stitution which would act as trustee for 
guaranteed mortgage certificates which 
the courts might assign it. The Real 
Estate Trust Company of New York, as 
it would be known, would continue the 
activities of the present Mortgage Cor- 
poration of New York, successor to the 
Bond and Mortgage Guarantee Company. 

One of the major purposes of creating 
such an organization is to broaden the 
functions of the Mortgage Corporation 
by supplementary powers, available only 
under a trust company charter. In out- 
lining the proposal, Superintendent Pink 
stated: 

“The effect of the new trust company 
will be to benefit the holders of guaran- 
teed mortgage certificates in a number 
of ways. In the first place it will pro- 
vide a medium whereby the ‘problem’ 
mortgages now under the jurisdiction of 
the Mortgage Commission, those that 
need immediate liquidation, can be 
handled expeditiously and economically, 
thus preserving the greatest possible 
equity for the investors. 

“It will further improve the position 
of the Mortgage Corporation of New 
York, which is held by the Superinten- 
dent of Insurance as rehabilitator, and 
assure the continuance of its work of 
servicing its present $75,000,000 of re- 
organized certificated mortgages. With 
trust powers the Mortgage Corporation 
is a much more valuable asset.” 





Inequities of Uniform Principal and Income Act 


HON. GEORGE H. EARLE 
Governor of Pennsylvania 


HE courts of the Commonwealth of 

Pennsylvania have, in a number of 
cases, over a long period of years, laid 
down rules for the determination of what 
is to be considered principal and income 
in trust estates, and in so doing have es- 
tablished the widely followed Pennsy]l- 
vania rule which has, as its underlying 
fundamental principle, the equal protec- 
tion of the rights of tenants and remain- 
dermen. This bill would abrogate the 
long established Pennsylvania rule and 
would substitute therefor the Massachu- 
setts rule, which tends to protect remain- 
dermen at the expense of tenants. This 
is particularly true with respect to cor- 
porate stock dividends. The Massachu- 
setts rule, as embodied in this bill, ar- 
bitrarily awards all stock dividends from 
earnings to “principal”, thereby benefit- 
ing the remaindermen at the expense of 
the tenants. The Pennsylvania rule calls 
for an apportionment of share dividends 
as to the time when the fund out of which 
they are declared was earned, and an 
assignment to the tenant of all such divi- 
dends declared out of earnings made by 
the corporation after the interest of the 
tenant accrued. 


The chief arguments made for the 
Massachusetts rule are its simplicity and 
convenience of application. The argu- 
ment for the Pennsylvania rule is great- 
er fairness. The chief argument against 
the Pennsylvania rule is its difficulty of 
application, with the result that it is 
likely to require more litigation than the 
Massachusetts rule. 


Pennsylvania Rule Fairer 


A brief application of the Pennsylvania 
rule and the Massachusetts rule with re- 
spect to stock dividends will readily indi- 
cate how the Massachusetts rule favors 


From Gov. Earle’s veto message on Senate Bill 
1266. 


remaindermen at the expense of tenants, 
and how the Pennsylvania rule will 
achieve a fairer result, thus: 

1. A stock dividend declared during 
the life interest, which was earned 
wholly during the life interest, goes in 
its entirety to principal under the Massa- 
chusetts rule, but under the Pennsylvania 
rule, it goes in its entirety to income. 

2. A stock dividend declared during 
the life interest, which was earned wholly 
before the commencement of the life in- 
terest, goes in its entirety to principal, 
under the Massachusetts rule and under 
the Pennsylvania rule. 

3. A stock dividend declared during 
the life interest, which was earned part- 
ly before and partly during the life in- 
terest, goes in its entirety to principal, 
under the Massachusetts rule, but under 
the Pennsylvania rule, is apportioned be- 
tween principal and income in such a 
way as to compensate the principal for 
loss, in consequence of the dividend, of 
intrinsic or book value of the original 
shares as of the date they became subject 
to the life interest. 

The Massachusetts rule is strongly 
favored by trust companies, not only be- 
cause of its simplicity of application, but 
also because it retains more funds in the 
hands of the trust companies, and there- 
by increases the earnings of such trust 
companies. On the other hand, the Penn- 
sylvania rule requires trust companies 
in many instances to release funds to the 
tenants who are often widows and or- 
phans, which, under the Massachusetts 
rule, such companies could retain in 
their possession for the ultimate benefit 
of the remaindermen. 

Neither my conscience nor the princi- 
ples upon which I was elected would per- 
mit me to approve a bill that would in- 
crease the income of the trust companies 
by diminishing the income of tenants, 
particularly widows and orphans. 
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SEIS PP ae 


Ste et 


Rights of Foreign Trust Companies 


Power to Accept Appointment Under Laws of the 
Various States and Canada 


PART Ili 


This is the third installment in this series, the others having appeared 
in the June and July issues. Reservations are now being made for copies 
of the complete survey in pamphlet form, and Trust Companies Magazine 
will appreciate your order as soon as possible.—Editor’s Note. 


Idaho* 


It shall be unlawful and subject to 
the penalties provided in this act, for any 
corporation to transact in this state the 
business of a trust company, or of acting as 
trustee for any of the purposes specified in 
section 25-105, except on a compliance with 
all the terms and ‘provisions of this chapter 
(Chapter 133, Session Laws 1925), as 
amended, relating to trust companies; pro- 
vided, that corporations not created under 
the laws of this state but subject to exam- 
ination: by the commissioner of banks, the 
bank examiner, or a corresponding official 
in the jurisdiction where created, and being 
in good standing in such jurisdiction and 
permitted under the laws thereof to hold 
property in trust, upon complying with the 
laws of the state of Idaho relating to for- 
eign corporations doing business in this 
state, may take and hold property situated 
in the state of Idaho in trust under deeds 
of trust, mortgages and for any and all 
proper purposes while so complying with 
the foreign corporation laws of this state 
and while in good standing and authorized 
to transact such business in the jurisdiction 
where incorporated. Section 25-102. 


It shall be unlawful for any foreign cor- 
poration to be appointed or to act as admin- 
istrator or executor of any estate in the 
state of Idaho, under the laws of the state 
of Idaho. Section 29-509. 


It shall be unlawful for any foreign cor- 
poration to be appointed guardian or to act 
as guardian of any minor, or any insane or 
of any incompetent person. Section 29-510. 


A. J. Gamble, Pres., Boise Trust Co., Boise, on 
advise of counsel. July 29, 1937. 


*This memorandum supersedes the one appear- 
ing in the June 1937 issue, page 748. 


Maryland 


A foreign trust company may act as ex- 
ecutor or administrator provided the law of 
the state of domicile of the trust company 
permits residents of Maryland to act as the 
personal representatives of decedents resi- 
dent in that state. 

Section 41-a of Article 93 provides— 


“Any person residing in any other state 
which by its laws denies to residents of 
Maryland the right to act or qualify as a 
personal representative of a decedent, 
resident of such state at the time of his 
death, shall not be appointed or allowed 
to qualify as the personal representative 
of a decedent resident of this state at the 
time of his death. Nothing in this act 
shall be construed to impair the validity 
of any appointment or qualification ante- 
dating the taking effect of this act nor to 
affect in any way any provisions of law 
relating to the transfer of property in 
this state belonging to decedents or bene- 
ficiaries in another state or country.” 


See also 16 Opinions Attorney General pp. 
70, 71. 

In order to qualify as executor or admin- 
istrator, a foreign trust company must give 
bond. 17 Opinions Attorney General, p. 69. 

A foreign trust company may act as trus- 
tee under the will of a resident of Maryland 
or as a trustee under an indenture securing 
an issue of bonds. 16 Opinions Attorney 
General 70. 

The right of a foreign trust company to 
transact business in this State is also recog- 
nized by Section 91 of Article 81 imposing 
a tax upon the gross receipts of both do- 
mestic and foreign trust companies. 


Note, also, that in the last but one paragraph 
on page 73 of the July issue, the clause beginning 
“except perhaps” should be omitted. 
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Baden v. Washington Loan and. Trust 
Company, 133 Md. 602, held that the trust 
company was not required to qualify as a 
foreign corporation doing business in 
Maryland in order to execute the trust in 
question, which involved the sale of a por- 
tion of a trust estate, the bulk of which 
was located in the District of Columbia. 


There are no decisions or rulings in 
Maryland as to what constitutes doing busi- 
ness by a foreign trust company. If quali- 
fication as a foreign corporation is neces- 
sary, the provisions of Section 118 of Ar- 
ticle 23 relating to ordinary business corpo- 
rations govern the mode of qualification (16 
Opinions Attorney General 70). 


J. Crossan Cooper, Jr., of Venable, Baetjer & 
Howard, Baltimore. March 31, 1937. 


Massachusetts 


A non-resident may serve as executor, ad- 
ministrator, trustee, guardian or conserva- 
tor, but before the appointment there must 
be filed in the registry of probate a docu- 
ment designating a Massachusetts resident 
as agent upon whom legal process may be 
served. See G. L. 201, § 49; G. L. 2038, § 15. 
In the matter of appointing foreign trust 
companies in fiduciary capacities, Massachu- 
setts has a reciprocal law. Such institutions 
may receive certificates authorizing them 
to act here, provided their state gives sim- 
ilar privileges to Massachusetts trust com- 
panies, G. L. 167, § 45a. Under G. L. 167, 
§ 37, such foreign trust companies must first 
receive a certificate from the board of bank 
incorporation. Guaranty Trust Co. Pet’r., 
248 Mass. 319 (1924). 


Guy Newhall, Lynn. May 13, 1937. 


Michigan 


Section 235 of the newly enacted “Michi- 
gan Financial Institutions Act”, effective 
July 28, 1937, defines the fiduciary capaci- 
ties and powers of a domestic trust com- 
pany. No provision is. made in this Act 
with respect to foreign corporate fiduciaries 
acting within the State of Michigan. 


Act No. 240 of the Public Acts of Michi- 
gan for 1935, being Section 15610-1 of Mich- 
igan Compiled Laws for 1929, as amended, 
expresses the public policy of this state as 
to the qualifications of executors, adminis- 
trators and guardians: 


“Sec. 1. It is hereby declared to be the 
public policy of this state to require that 
all persons acting in a representative capa- 
city under appointment of a probate court, 
as executors or administrators of estates of 
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deceased persons or as guardians of the es- 
tates of minors or incompetent persons, shall 
at all times be amenable to process issued 
out of the courts of this state, and to that 
end no person shall hereafter be deemed 
suitable and competent to administer the es- 
tate of a deceased person, as executor or 
administrator thereof, or of a minor or in- 
competent person, as guardian thereof, who 
is not a resident of this state and a citizen 
of the United States: *** Provided, that 
nothing herein shall be construed to limit 
the powers of any bank or trust company 
authorized to do business in this statc, or 
to limit the power of the court in such ap- 
pointment.” 

This Act applies alike to foreign trust 
companies and non-resident individuals seek- 
ing to act in the capacities indicated unless 
the foreign trust company is “authorized to 
do business in this state.” Section 2 of the 


above Act abrogates the previously existing 
discretionary power of the probate court, 
under Section 15573-42, and makes manda- 
tory the removal of an executor, etc. not 
complying with Section 1. 


According to the cases construing the 
former Statute, non-residence is ground for 
the exercise of discretion both as to the ap- 
pointment and the removal of an executor 
named in the will. Breen v. Kehoe, 142 
Mich. 58; 105 N.W. 28; Grand Trunk W. R. 
Co. v. Kaplansky, 270 Mich. 135; 258 N.W. 
423. These cases no longer represent the 
law of Michigan as to the appointment of 
foreign executors in view of Act No. 240 of 
the Public Acts of Michigan for 1935. 


“Section 15833, Michigan Compiled Laws 
for 1929. Foreign executor, administrator 
or guardian; filing a copy of appointment. 
Sec. 34. When an executor, administrator 
or guardian shall be appointed in any other 
state, or in any foreign country, on the es- 
tate of any person dying or residing out of 
this state, and no executor, administrator 
or guardian thereon shall be appointed in 
this state, the foreign executor, adminis- 
trator or guardian may file an authenticated 
copy of his appointment in the probate court 
of any county in which there may be any 
real estate of the deceased, or of the ward.” 

“Section 15834. Same; license to sell real 
estate, bond. Sec. 35. Upon filing such au- 
thenticated copy of his appointment, such 
foreign executor, administrator or guardian 
may be licensed by the same probate court 
to sell real estate, in the same manner, and 
upon the same terms and conditions, as are 
prescribed in the case of an executor, ad- 
ministrator or guardian appointed in this 
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state, and upon giving a like bond, excepting 
in the particulars in which a different pro- 
vision is hereinafter made.” 


“Section 15864 of Michigan Compiled 
Laws for 1929. Letters of trusteeship of 
foreign trustee. Sec. 2. When lands in 
this state are held in trust for persons resi- 
dent here by a trustee who derives his ap- 
pointment or authority from a court having 
no jurisdiction within this state, such trus- 
tee shall, on petition made to the probate 
court in the county in which the lands lie, 
and after due notice, as provided by this 
chapter, be required to take out letters of 
trusteeship from said court; and, upon his 
neglect or refusal to comply with such or- 
der, the court shall declare such trust va- 
cant, and shall after notice to all parties 
interested appoint a new trustee in whom 
the trust estate shall vest in like manner as 
if he had been originally appointed or au- 
thorized by said court.” 

There is no express legislative prohibition 
against foreign trust companies acting in 
fiduciary capacities within the State of 
Michigan which do not involve court ap- 
pointment, or court approval; nor are we 
aware of any adjudicated case adverse to 
foreign trust companies acting in such fidu- 
ciary capacities. 


The transaction by a foreign trust com- 
pany within the State of Michigan of some 
substantial portion of its ordinary business, 
in the class of cases above referred to, as 
distinguished from transactions in such 
cases incidental to the business conducted in 
the foreign state, would, however, probably 
constitute “doing business” or “carrying” 
en its business in this State”, in violation of 
Section 10135-93, Michigan Compiled Laws 
for 1929, as amended, being the “Michigan 
General Corporation Act” of 1931, which 
provides that: “It shall be unlawful for any 
foreign corporation to carry on its business 
in this state until it shall have procured 
from the secretary of state of this state 
a certificate of authority for that purpose.” 


What would constitute the “carrying on 
of its business in this State”, by a foreign 
trust company within the prohibition of the 
above statute other than as above indicated, 
is a question of some difficulty and would 
depend upon the particular facts of a given 
case. 


Leon D. Ratcliffe, of Shaeffer and Dahling, De- 
troit. July 30, 1937. 


[The memorandum on the law of Minne- 
sota will appear in a subsequent issue.] 
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Mississippi 

Section 3838 of the Mississippi Code of 
1930, as amended by Section 36, Chapter 
146 of the Laws of 1934, provides what 
functions may be exercised by trust com- 
panies and that banks may exercise such 
functions. This statute does not extend the 
privilege to foreign trust companies, in that 
no reference is made thereto. 


Section 1629 of the Mississippi Code of 
1930, dealing with the qualifications of ad- 
ministrators, provides first the appointment 
of a relative of the deceased, or the Court 
may select a stranger or a trust company 
organized under the laws of this State, or a 
national bank doing business in this State. 
Section 1863 dealing with the qualifications 
of a guardian states that the Court shall 
designate tne father or mother, or if they 
be unable to discharge the duties, may ap- 
point some suitable person. Section 1906 
of the Code provides that when any minor 
or person of unsound mind resides out of 
the state, but has property here and a 
guardian has been appointed, such guardian 
may qualify in this state by filing an au- 
thenticated copy of his letters and executing 
bond as required of the guardian. 


It seems from the Code provisions that 
foreign trust companies may not do a gen- 
eral trust business, unless they be dom- 
iciled in this State, with the exception of 
possibly acting as executor and as guardian 
for non-resident and minor lunatics. At 
any rate, there is no specific statutory au- 
thority for a foreign trust company doing 
a trust business in this State without first 
domesticating or complying with the laws 
of the State. 


F. W. Bradshaw, of Flowers, Brown and Hester, 
Jackson. May 10, 1937. 


Missouri 


Section 10, Rev. Stats. 1919, provides 
that in no case shall letters testamentary 
be granted to a non-resident of this State 
on the estate of a resident. 


Section 3136, Rev. Stats. 1929, provides 
that no corporation organized under the 
laws of any other state shall receive as 
trustee any real or personal property in 
this state devised or bequeathed by the will 
of. any person domiciled in this state at the 
time of his or her death, nor shall any cor- 
poration receive as trustee any real or per- 
sonal property located in this state devised 
or bequeathed by any non-residents. 


Section 3095, Rev. Stats. 1929, provides 
that no foreign corporation can act as trus- 
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tee in any deed of trust under which any 
Missouri property is conveyed in trust un- 
less a Missouri corporation or resident is 
named co-trustee, and no suit to foreclose 
such deed shall be brought unless a resident 
trustee is a party plaintiff. 

The courts of this state will not appoint 
a foreign trust company as guardian of a 
resident minor nor as guardian of a non- 
resident minor having real property in this 
state. Under certain restrictions, however, 
the courts will allow sale of such real es- 
tate by the foreign guardian. 

Section 273, Rev. Stats. 1929, provides 
that “no letters of administration shall be 
issued upon the estate of any decedent non- 
resident of Missouri as to any shares of 
stock, credits or choses, if the non-resident 
legal representative of the decedent shall 
file in Missouri evidence of his appointment 
and authority as such and his affidavit that 
the decedent was not possessed at the time 
of his death of any property in Missouri 
other than shares of stock, credits and 
choses. After six months, if all the Mis- 
souri claims filed against the estate have 
been paid, such legal representative shall as 
such be vested with all of the right, title 
and interest of the decedent in such shares 
of stock, credits and choses.” 


Thomas L. Croft, of Thomp-zon, Mitchell, Thomp- 
son & Young, St. Louis. May 11, 1937. 


Montana 


The Attorney General has rendered sev- 
eral opinions on the subject, the last in 1932. 
On August 9, 1929, he ruled that in view 
of Chapter 89 of the Session Laws of 1927, 
the right to act as trustee, so far as corpo- 
rations are concerned, is confined to corpo- 
rations incorporated under the laws of this 
State. In an opinion issued May 14, 1931, 
the Attorney General ruled that administer- 
ing one trust constituted “doing business” 
and therefore was unlawful. However, an 
opinion handed down on March 12, 1932, 
indicates that under certain circumstances, 
an isolated transaction will not be equiva- 
lent to carrying on business within the 
state. 

H. C. Schuyler, V. P. & T. O., Union Bank & 


Trust Co., Helena, upon advice of counsel. May 
11, 1937. 


Nebraska 


We do not find there has been any definite 
ruling by our court or Attorney General on 
the right of a foreign fiduciary company to 
act as such in this state. It is our opin- 
ion, however, from an examination of our 
statutes and constitution that the foreign 


Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 


For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


fiduciary corporation has no right to act 
in Nebraska. 

In Continental Trust Company v. Peter- 
son, 76 Neb. 411, 107 N.W. 786, prior to the 
statute authorizing the organization of trust 
companies in this state, our court held that 
a corporation could not act as executor or 
aiministrator. The act authorizing the in- 
corporation of trust companies, specifically 
provides: 

“It shall be unlawful for any corporation 
to engage in business as a corporation or to 
act in a fiduciary capacity unless it shall 
have first obtained such a certificate from 
the Department of Banking.” Sec. 8-201, 
C.S.N. Supp. 1935. 

The certificate referred to is the certifi- 
cate of incorporation as a Nebraska trust 
company. 

See. 1, Art. 12 of the Nebraska Constitu- 
tion, provides: 


“Foreign corporations transacting or seek- 
ing to transact business in this state shall 
be subject, under general law, to regulation, 
supervision and general control, and shall 
not be given greater rights or privileges 
than are given domestic corporations of a 
similar character.” 
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There is no express statutory provision 
authorizing a foreign fiduciary corporation 
to qualify to transact such business in this 
state and in view of Section 8-201, we be- 
lieve it is the policy of our law to prohibit 
a corporation except a trust company or- 
ganized under our statutes to exercise fidu- 
ciary powers. . 


Frank D. Williams, of Hall, Cline & Williams, 
Lincoln. March 29, 1937. 


Confirmed by Bert L. Overcash, Assistant 
Attorney General, April 14, 1937. 


Nevada 


A foreign trust company may act in a 
fiduciary capacity in this State, provided 
that if it enters the State for the purpose 
of doing business therein, it must file a copy 
of its articles of incorporation with the Sec- 
retary of State and pay the customary fee. 
See McGill v. Bankers Trust Co., 52 Nev. 
35 (1929), substantiating this with respect 
to administrators. 


A. E. Puccinelli, V.P., First National Bank in 
Reno, upon advice of counsel. May 13, 1937. 


New Hampshire 


Clearly, a foreign corporation is not elig- 


ible for appointment as executor or trustee 
under a will. Public Laws of New Hamp- 
shire, Chapter 264, Section 13, as amended 
by Session Laws of 1935, Chapter 81. A 
foreign corporation although named as a 
trustee in a will has no such interest in the 
estate as to entitle it to be heard on the 
question of the appointment of the trustee. 
Bank of New York and Trust Company v. 
Tilton, 82 N. H. 81 (1925). The statute 
above mentioned expressly permits duly 
authorized national banks located in the 
State to be trustees. Another statute, 
Public Laws Chapter 309 Section 6, re- 
quires such a national bank by an instru- 
ment filed with the Attorney General to au- 
thorize an examination of its trust depart- 
ment by the Bank Commissioner and ac- 
knowledge itself amenable to the jurisdic- 
tion of the probate courts of this State. 


In Bank of New York and Trust Com- 
pany v. Tilton, supra, the Court said (page 
83): “Argument is advanced that upon this 
construction of the statute a foreign corpo- 
ration cannot be a trustee under a mort- 
gage. In such a case there is no appoint- 
ment of the trustee by any court. The ar- 
rangement is a contract between the grant- 
or, the trustee and the bond holders.” 
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I find no statute expressly prohibiting a 
foreign corporation from acting as trustee 
under a mortgage. The question cannot be 
free from doubt until it is the subject of a 
decision by the Supreme Court. In my 
opinion, however, a foreign corporation may 
act as a trustee under the usual mortgage 
indenture because the subject matter of 
Public Laws Chapter 264 Section 13 as 
amended is by implication confined to trus- 
tees appointed by courts. Whether a trus- 
tee under a mortgage is doing business with- 
in the State in such manner as to require 
registration has not been considered. 

R. B. Hamblett, of Hamblett & Hamblett, Nash- 


ua, through E. W. Leslie, T. O., Nashua Trust Co. 
May 17, 1937. 


[The memorandum on the law of New 
Jersey will appear in a subsequent issue.] 


New Mexico 


The formation of trust companies is au- 
thorized by Sections 13-301 through 13-309, 
inclusive, New Mexico Statutes Annotated, 
1929 Compilation. In opinions 471 and 781 
of this office it has been generally held 
that a corporation cannot act as a trust 
company unless all of the requirements of 
the sections above cited have been complied 
with. It would seem that these sections 
authorize only domestic corporations to act 
as fiduciaries. They make no provision for 
qualification or domestication of foreign 
trust companies. 


Section 32-106, New Mexico Statutes An- 
notated, 1929 Compilation, specifically ex- 
cludes trust companies from the operation 
of our general corporation act. While for- 
eign trust companies are not specifically 
excluded by Sections 13-301 through 13-309, 
it would seem that the exclusion is ac- 
complished by implication as only provision 
for domestic trust companies is made. It 
would seem that this would be lawful as to 
all trust companies except those engaged 
in and doing business in New Mexico be- 
fore the act above referred to was passed. 

By express provision contained in Sec- 
tion 47-108 only national banks, state banks 
and trust companies organized under this 
state may act as executors or administra- 
tors. This would naturally exclude foreign 
trust companies. However, I know of no 
law that would keep a foreign trust com- 
pany from qualifying as an ancillary as 
distinguished from an ordinary administra- 
tor. 


Richard E. Manson, Assistant Attorney Gen- 


eral. May 19, 1937. 





Trends 


In The 
Trust 
Field 


Tax Program 


NDER Secretary of the Treasury 

Roswell Magill is now preparing the 
preliminary draft of the Administra- 
tion’s new tax program for 1938. It is 
expected to be ready about the end of the 
month, making the following recommen- 
dations: 

1. General revision of the revenue 
laws to eliminate conflict in their admin- 
istration. 

2. Changes in the excess profits and 
undistributed corporate profits, including 
an attempt to simplify for greater effec- 
tiveness. 

3. No changes for heavier taxes on the 
lower bracket incomes. 

4. Advise against sweeping changes 
in existing taxes including the contin- 
uance of many of the “nuisance” taxes 
with the likelihood that some be made 
permanent. 

The Federal budget contemplates an 
income of $6,243,000,000 from internal 
revenue in the current fiscal year. 


Common Trusts 


EGULATIONS by the Board of 

Governors of the Federal Reserve 
System appertaining to common trusts, 
are still “under study”, according to ad- 
vice at the mid-month date. Technical 
regulations of the Federal Deposit Insur- 
ance Corporation, defining its responsi- 
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bility over common trust funds, are un- 
derstood, however, to have been com- 
pleted and ready for promulgation at an 
early date, which is expected to coincide 
closely with that of the Reserve Board 
unless the latter greatly delays its work 
in this field. The effective date for the 
regulations has not, as yet, been deter- 
mined, but it is hinted here that the Re- 
serve Board’s regulation will be out in 
October. 


One of the chief problems confronting 
the Reserve Board, it is pointed out, is 
preventing the small trust funds from 
competing with investment units. Un- 
der the Revenue Act of 1936, common 
trusts are exempt from income taxes if 
the trusts conform with Reserve Board 
rules. On the other hand, the Board is 
confronted with the possible alternative 
that investors will desire to participate 
to the extent of competing with invest- 
ment trust shares. This would put 
banks in the investment business and au- 
thorities here fear that speculative influ- 
ences might develop. The regulations 
will endeavor to safeguard this factor, 
placing the emphasis on safety rather 
than appreciation. 


The Reserve Board’s regulations on 
this subject will apply to all banks, rath- 
er than merely to member banks as is 
the case with other regulations. How- 
ever, it is expected that co-mingling of 
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trust funds will be authorized only in 
such states as now make this lawful. 1i 
the trust instrument does not forbid the 
co-mingling, the Reserve Board is ex- 
pected to permit it, thus caring for trust 
funds already on hand. The size of the 
funds will be largely governed, according 
to present indications, by state laws but, 
in all instances, the banks themselves 
will be prohibited from participating in 
the securities owned by the common 
trusts. 

Advice is being sought both from the 
American Bankers Association and the 
Securities and Exchange Commission, in 
the writing of the regulation and the in- 
vitation is out for such constructive criti- 
cism as experienced trust officials care 
to supply. 

In the practical application of existing 
regulations, the Board is seeking to find 
substitute controls for Regulations F and 
H which practically debar corporate 
trustees from accepting common trust 
funds. Workable definitions must be 
phrased which will not bring taxation 
difficulties. 


Corporate Trust Bills 


N the desire of the members of Con- 

gress to adjourn, there was consider- 
able jockeying of technical bills such as, 
for example, those having to do with 
power over trust indentures, protective 
committes and corporate reorganizations. 
As stated by Senator Elmer Thomas 
(Okla.), national legislators, as a rule, 
are scarcely equipped to deal with such 
important legislation. This is especially 
true in regard to the three bills—Bark- 
ley, Chandler and Lea measures. 

The Barkley bill, originally written by 
the Securities and Exchange Commis- 
sion, and introduced at their request, has 
been the object of consistent criticism by 
trust company officials. This criticism 
has been in the main constructive, offer- 
ing suggestive changes, as outlined in 
the July issue. The chief, and probably 
the most effective criticism, has had to 
do with the large potential liabilities 
which the Barkley bill places on the 
banks. The Banking and Currency Com- 
mittee of the Senate reported at the mid- 
August date that the bill was still under 


consideration. At adjournment, its status 
had not changed, so the bill will be held 
over to the next session. 

The Chandler bill has been passed by 
the House with scant consideration and 
has been sent to the Senate for study. 
The Sabath bill, which overlaps the 
Chandler bill in many of its provisions 
having to do with reorganization proce- 
dure, was also passed by the House. In 
each the Securities and Exchange Com- 
mission is granted authority to intervene 
in all corporate reorganizations involving 
liabilities amounting to $250,000 or 
more. The Chandler bill attempts to de- 
fine the jurisdiction of the bankruptcy 
courts while the Sabath bill sets up con- 
servator powers for the SEC. Both 
measures place new and heavy responsi- 
bilities on the Government’s securities 
agency, even to the extent of authorizing 
and empowering it to act in an advisory 
capacity to the court. 

The Lea bill has been rewritten since 
its first draft was made public. Seeking, 
as it does, to legislate over protective 
committees, it is not now as generous in 
its grant of authority to the SEC. It 
does, however, call for disclosure, terms 
and conditions of proxy and deposit 
agreement and disqualification of would- 
be committee members having interests 
materially in conflict with those of the 
committee. There has been eliminated 
the section prohibiting repatriation of 
securities of foreign governments and 
political subdivisions. 

Successful efforts were exerted, in 
letters and through Government banking 
agencies, to allow these bills to go over 
until the next session of Congress in or- 
der to grant time for re-writing and con- 
solidation of the measure and prevent 
confusion from over-lapping. 


Participations 


HE Office of the Comptroller of the 

Currency does not look with favor 
on a bank participating in a first mort- 
gage on real estate through its trust de- 
partment. The question presented had 
to do with a $15,000 participation in a 
$25,000 first mortgage on real estate, 
which is less than 60% of the appraised 
value, the loan to be amortized. The trust 
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department considered taking the other 
$10,000 or bonds for the $10,000 for ten 
years. 


Under Section 10 (c) of Regulation F 
issued by the Board of Governors of the 
Federal Reserve System, funds received 
or held by a national bank as trustee shall 
not be invested in participations in pools 
of mortgage bonds or other securities, 
except when the cash balances to the 
credit of certain trust estates held by 
such banks are too sma!l to be invested 
separately to advantage. Thus, it is 
pointed out, if the bank is one of the par- 
ticipants in the loan contemplated, it 
would be unlawful for the bank to invest 
trust funds in a participation. On the 
other hand, if the bank does not hold a 
participation, the question of investing 
trust funds in such participation is a 
matter for determination by the directors 
of the institution. 


I. R. Rulings 


WO decisions of the Bureau of In- 

ternal Revenue relative to taxes on 
trusts, were made public on August 18. 
In trusts in the income of which the 
grantor retains an interest, Morrison 
Shafroth, Chief Counsel of the Bureau 
states: 


“This office has reached the conclusion 
that in cases where the trust income, or 
at least part of it, might, in the discre- 
tion of the trustees, have been used to 
support the minor children of the grant- 
or there should be taxed to the grantor 
only so much of the trust income as is 
actually distributed for the support and 
maintenance of the beneficiaries whom 
the grantor is legally obligated to sup- 
port. 


The fact that the trust income may be 
distributed for the support of such per- 
sons (but actually is not) does not make 
such income subject to distribution to 
the grantor within the meaning of sec- 
tion 167 of the Revenue Acts” of 1932 
and 1934. Reference is made to the 
opinion in FE. FE. Black v. Commissioner, 
promulgated by the Board of Tax Ap- 
peals on July 20, 1937, with the comment 
that it “correctly states the rule.” 


q Whole-hearted co- 
operation with out-of- 


state trust institutions. 


EQUITABLE 


TRUST COMPANY 
WILMINGTON, DELAWARE 


The second case concerns a guardian 
of the beneficiary of a trust estate, whose 
remuneration is paid by the trustee 
thereof pursuant to a court order, the 
Bureau holding that he “is not an em- 
ployee of the trust estate within the 
meaning of Titles VIII and IX of the 
Social Security Act.” 


Reorganization of Banking Agencies 


WO organization studies before Con- 

gress have been making progress in 
their respective limits. The program 
to give the President blanket powers to 
shift Government agencies, with the ex- 
ception of certain independent units such 
as the Federal Trade Commission and 
Interstate Commerce Commission, had 
passed the House and been placed on 
the calendar of the Senate. The Presi- 
dent’s power, however, would be subject 
to possible veto by Congress and is not 
continuous, being for two, or possibly 
three years, depending on whether House 
or Senate reading had been accepted. The 
measure is so phrased that it would per- 
mit the President, at his discretion, to 
include the Comptroller’s Office and the 
Federal Deposit Insurance Corporation, 
the Reconstruction Finance Corporation 
and the Farm Credit Administration, the 
Federal Home Loan Bank Board and the 
Federal Housing Administration. 

The other effort to bring about econ- 
omy and efficiency in the Government 
machine is the study, now nearing com- 
pletion, of the Senate’s Select Committee 
to Investigate Agencies of the Govern- 
ment, of which Harry F. Byrd, Virginia, 
is the chairman. 
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Initiating or Discontinuing Trust Services 


Considerations in Determining Need and Prospects of Fiduciary Facilities 


GILBERT T. STEPHENSON 
Director, Trust Research Department, Graduate School of Banking 


O be or not to be a trust institution 

—that is the question that is per- 
plexing many banks in every State in 
the Union. The banks to which this 
question applies are of two classes: those 
that have a trust department already 
and are not sure that they should stay 
in the trust business, and those that are 
considering establishing one. 

In North Carolina there are 214 com- 
mercial banks (not counting branches) 
of which 39 have trust departments, with 
trust assets divided as follows: 


1 with trust assets of over $10,000,000. 
_ ” 7 ad 5—10,000,000. 
= - 3— 5,000,000. 
ag ” 1— 3,000,000. 
ey under 1,000,000. 


No doubt, there are under-million-dol- 
lar trust departments that are rendering 
as fine a quality of trust service as some 
billion-dollar trust departments. Some 
part-time trust officers are doing a much 
better job than some of the full-time 
trust officers are doing. But below a cer- 
tain size—varying with circumstances, 
of course—a trust department cannot be 
profitable and with too much distraction 
by other duties a part-time trust officer 
cannot do justice to his trust work. 


Is It Losing Money? 


What should be the policy of a bank 
as to staying in the trust business? This 
is, perhaps, a typical case: The trust de- 
partment was established 15 or 20 years 
ago as a sideline to the bank. The cash- 
ier was named trust officer and expected 
to do his trust work after banking hours 
and after he had balanced his bank books. 
No special effort has been made to build 


From address at the North Carolina Bankers 
Conference, Chapel Hill. 


up the trust department. The bank 
simply has taken the business that has 
come to it of its own accord—principally 
the business of the directors and officers, 
with a few guardianships turned over 
by the court. Very slowly the trust as- 
sets have grown until now they amount 
to several hundred thousand dollars, may- 
be a million. No attempt has been made 
to segregate the expense and income of 
the trust department. 

What should a bank like this do about 


. its trust business? First of all, it should 


find out whether it actually is making or 
losing money on its trust department. 
This it can do with comparative ease by 


‘adopting and using the cost-analysis 


formula recommended by the Trust Div- 
ision Committee on Costs and Charges. 

Suppose that over a period, say 5 
years, the trust department has shown 
a satisfactory profit. Then, I presume, 
there would be little question of the wis- 
dom of the bank’s remaining in the trust 
business. But suppose, as is more like- 
ly, that the cost-analysis shows that for 
the 5-year period the department has 
been losing money. Then, there is but 
one thing for the bank to do: to find out 
why. 


What Are the Causes? 


First, consider the things outside the 
bank that may be causing it to lose mon- 
ey on its trust business. There may be 
too many trust departments in the com- 
munity—not enough available trust busi- 
ness to go round. Other larger, well es- 
tablished, well regarded trust depart- 
ments may be supplying all the trust 
needs of the community. 

Then consider the things inside the 
bank that may be causing the trouble. 
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The fault may be with the trust officer, 
with the other officers, even with the di- 
rectors. It may be due, partly at least, 
to the unimpressiveness of the housing 
and inadequacy of the equipment of the 
trust department which create the im- 
pression that the trust business is re- 
garded by the bank itself as only a side- 
line. People do not want their estates 
settled up or their trusts administered 
as sidelines. The new business policy or 
lack of policy of the bank may be the 
trouble. 

The trust department may be paid in- 
adequately for its services, may be ren- 
dering too many free services. It may 
be splitting too many fees with co-execu- 
tors and co-trustees, or making special 
concessions in fees and commissions to 
officers and directors and important bank 
customers. It may be bound by out of 
date and inadequate contracts governing 
fees—contracts made years ago when the 
will was made or the trust created under 
economic conditions totally different 
from those that obtain at present. 

If I were president of such a bank, I 
think I would first go to my board and 
ask it to authorize me to employ a man 
to make a thorough study of the trust 
business of our bank. By a study of the 
trust business I mean a study of the 
trust department proper, a study of the 
bank as a whole in all its relationships 
to trust business, and a study of the trust 
business of the community as a whole. 


A Correspondent Trust Service 


Granted such authority I should not 
seek an expert professional investigator 
nor an auditor or accountant or even a 
cost-analyst. I should go to a large, well 
established, well thought of trust institu- 
tion nearby but not in competition with 
our bank, in a territory somewhat similar 
to my own. I should not invite a trust 
man from a New York or Chicago insti- 
tution, used to city estates and trusts 
and city ways of doing things, but a 
trust man from Richmond, to make a 
study of the trust situation anywhere in 
North Carolina or a trust man from Ral- 
eigh to make a study in Virginia; for 
they would be operating in comparable 
but largely non-competing communities. 


Here is where banks with trust depart- 
ments may be very helpful to one anoth- 
er: A bank in a nearby but non-compet- 
ing community may lend to a neighboring 
and possibly corresponding bank one of 
its trust men to make a study of the 
whole trust situation of the latter bank. 


I should ask him to make a thorough 
study of our trust situation—inside and 
out; not as a snooper or in a secretive 
manner to arouse suspicion as to his real 
motive and objective, instead, I should 
take into full confidence all the officers, 
banking as well as trust department, and 
enlist their active and sympathetic co- 
operation in making the investigation 
thorough. I should expect him ‘to ob- 
serve operations and to talk with officers 
and employees and move about with per- 
fect freedom—everything aboveboard. 


On the outside, make a study of the 
trust possibilities of the community as 
a whole, a study of the extent to which 
the trust needs were being met already 
by other trust institutions, and a study 
of the position of our bank in the com- 
munity with respect to trust business. In 
connection with his study of the outside 
situation, I should expect him in general 
to follow the plan suggested in the chap- 
ter on The Field for Trust Services in 
Volume II of Trust Business. 


I should ask him to make a detailed 
report of his findings and recommenda- 
tions, asking him especially to answer 
unequivocally this question: Do you think 
our bank has a reasonable chance of be- 
ing put on a paying basis; if so, what, 
specifically, should we do to put it on a 
paying basis? I should next ask the 
board to name a special committee to con- 
sider the report and call in for question- 
ing or for further information the man 
who made the study and any officer or 
employee of the bank. 


[Mr. Stephenson cites the business-like 
survey sponsored by the president of a 
small bank in a large city who obtained 
the services of three research students 
from the local university to interview 
nearly 300 substantial citizens on about 
30 questions pertaining to the standing 
of the bank, need for additional banking 
and trust facilities, ete. Following the 
findings and various recommendations of 
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MERCANTILE TRUST Co. 


Capital 


CHARTERED 
1884 


FRED G. BOYCE, Jr., Vice President 


their report, made three years ago, the 
bank has experienced rapid growth in 
both lines of business. ] 


A bank with an admittedly unprofitable 
trust department or one in the twilight 
zone between profit and loss should, in 
some way or other, seek and find the 
cause and cure, if there is a cure, for the 
unprofitableness and, if there is no cure, 
have the courage to stop the drain on 
the profits of the bank by closing the 


trust department in the most business- 


like way. 
On Opening a New Department 


Let us turn to the banks that do not 
have a trust department and try to help 
them answer the question, Should I go 
into the trust business? If I were presi- 
dent of one of these banks in a commun- 
ity that already had one or more trust 
departments, I should raise the question: 
Does this community need another trust 
department? Is there enough trust busi- 
ness to support another trust department 
without hurting the existing trust de- 
partments? Are the other trust depart- 
ments giving the people of the commun- 
ity, including our own customers, all the 
trust services they need? Are they giv- 
ing a good quality of trust service? 

If I were in a community that does not 
have a trust department, I should raise 
a different set of questions: Is there 
enough trust business in this community 
to support a trust department if one 
were established? If there is not enough 
business to support an independent trust 
department, can any satisfactory ar- 
rangement be made to give the people 
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trust service without putting the bank 
to the expense of establishing and main- 
taining an unprofitable trust depart- 
ment? Is there any way to get a well 
established trust institution to establish 
a branch trust department or a trust of- 
fice in the community? Are the trust 
possibilities so unpromising in the com- 
munity that the people will have to con- 
tinue to get along the best way they can 
with individual or absentee executors 
and trustees? 

While profit-and-loss does not count 
for everything in reaching the decision 
to open or to close a trust department, 
the community has no right to expect its 
banker to carry on a losing trust depart- 
ment year after year simply in order to 
give it trust service. It has no more 
right to ask him to open a new trust de- 
partment simply to give them trust ser- 
vice. Trust service is not a charity. 

However, since banking and trust bus- 
iness are so intimately associated, the 
community does have a right to expect 
its bankers to cooperate in providing 
trust service in such a way and upon 
such terms as will make it reasonably 
profitable to those who render it. 


Central Hanover Retirement Plan 


Central Hanover Bank and Trust Com- 
pany has put into effect on August 1 a re- 
tirement and insurance plan for its 2,500 
employes, embracing both “past service” 
and “future service” retirement annuities 
and group and permanent life insurance. 
The plan is open to all regular employes 
under the retirement age, established at 65 
for men, 60 for women. 





Present Trends in Taxation 


CHARLES H. MYLANDER 
Vice President, Huntington National Bank, Columbus, Ohio 


ODAY, I believe, we have gone en- 

tirely too far in income and estate 
tax legislation. It is obvious that the 
individual who has very much income 
today is not looking for investments 
which may produce a large return. On 
the contrary, that individual is looking 
for investments with a small return but 
whose income is free from taxation. 


I believe it was necessary and proper 
for the Federal Government to do many 
of the things which it has done. Such 
governmental lending agencies as the 
Home Owners’ Loan Corporation, the 
Federal Farm Mortgage Corporation, 
and others of like nature probably were 
necessary in order to avoid wholesale 
foreclosure and to furnish a cushion to 
break the fall and, in its rebound, to 
start things on the up-grade once more. 
These all cost money. And while it is 
true that much of the money has been 
borrowed, along with the borrowing have 
come certain tendencies in Federal taxa- 
tion and in State taxation as well which 
seem to hold some rather serious por- 
tents for the future of the banking busi- 
ness. 


Soaking the Rich: I believe we have 
gone beyond the ultimate in increasing 
the taxes on the wealthy. I challenge 
the Treasury to give the true facts about 
the loss in revenue at March 15th this 
year. I feel sure it was due largely to 
the fact that persons of wealth had 
grown tired of paying more than half 
their income to the Government and had 
given away large portions of their assets 
either to other members of their family 
or to charity in order that their own in- 
comes might be below the higher surtax 
brackets. It seems obvious to me, at 
least, that the time is here when the 


From address before Graduate School of Bank- 
ing, A. I. B., July 1937. 


tax burden through the income tax must 
be spread over a larger number of peo- 
ple. That means, of course, lowering 
the exemptions for normal tax. 

New Taxes: The second trend is the 
willingness of Governments, both State 
and Federal, to levy new forms of taxes 
whenever revenues were needed. It is 
necessary for even a small business man 
to have a special accountant whose sole 
duty shall be to keep track of the multi- 
tudinous reports, forms, schedules, state- 
ments and what not in connection with 
the payment of some sort or other of tax. 

It seems apparent that there must 
come eventually some simplification of 
our tax structure and some division be- 
tween State and Federal Governments of 
the objects of taxation. Certainly it 
seems wrong, in principle at least, for 
Federal and State Government alike, for 
example, to tax an individual’s income 
or to require a stamp tax when securi- 
ties are transferred, or to collect a tax 
upon gasoline, or to collect a license fee 
based upon the capital which I use in 
my business. Yet, these are only four 
of the many duplications in taxes which 
we find in this country today. 

Social Aims: The third trend, which I 
believe is wrong, is the use of taxes to 
accomplish a social object. I believe 
that unemployment insurance and old 
age pensions are greatly to be desired. 
But here again the entire cost of these 
laudable projects cannot be placed upon 
a very small group in the guise of a gen- 
eral tax. While the individual who is 
to receive the benefit of old age pensions 
is asked to contribute some portion of 
their cost, unemployment insurance is 
paid for entirely by the employer. Cer- 
tainly, if we are to call it insurance, the 
insured ought to pay some portion of the 
cost. If he is not to do so, we ought to 
call it by its rightful name of a dole. 
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Trust facilities in 
keeping with the 
standing of Virginia's 
largest and Richmond's 
oldest bank. 


FIRST AND MERCHANTS 
National Bank of Richmond 
Joba M. Miller, Jr., President 
Member Federal Deposit Insurance Corporation 


Local Government: The fourth trend is 
the increasing dependence being placed 
upon the Federal Government by both 
state and local governments. We have 
not yet come to the point where the 
states and local governments have sur- 
rendered much of their right to levy and 
collect taxes to the Federal Government 
in return for a share of the revenues, but 
I can assure you that such ideas are 
rather prevalent these days in the na- 
tional capitol. Were it not for certain 
constitutional prohibitions, I feel quite 
sure that a proposal long since would 
have been introduced into the Congress 
whereby income taxes, at least, would be 
collected entirely by the Federal Govern- 
ment and some percentage of the reven- 
ues collected returned to the states. 

It seems quite obvious that such taxes 
could be collected at less cost than could 
both Federal and State income tax rev- 
enue, but unfortunately events of the last 
few years have proved that the revenues 
collected would not be distributed back 
to the local governments whence they 
originated, but would be distributed 
throughout the country in such a way 
that many localities which produce little 
or no revenue would receive large benefits 
therefrom. 

And, finally, of course, is the tendency, 
very apparent these days, looking toward 
the removal of the present restrictions 
upon the taxation of federal and local 
government securities. Of the tax bills 
introduced into the present session of 
the Congress, the large majority are pro- 
posals, in one form or another, for a re- 
moval of these prohibitions. 


New Jersey’s Investment Law 


New Jersey courts will continue to fol- 
low the rule that the primary purpose of 
investment is to preserve the corpus of a 
trust and concomitantly to produce as 
high a rate of income as is consistent 
with the safety of principal, under the 
recently enacted statute* permitting a 
trustee or beneficiary to petition the 
Court of Chancery to allow investment 
in other than “legals” or securities pre- 
scribed by the instrument. 

This is the opinion expressed by J. 
Fisher Anderson, counsel to the New Jer- 
sey Bankers Association, in his address 
before the association’s annual conven- 
tion. Mr. Anderson declared that, if 
this statute was drafted to allow invest- 
ment in common and preferred stocks, it 
would be “very difficult to get a court de- 
cree permitting such investments, be- 
cause it would be necessary to show that 
the objects and purposes of the trust and 
the interests of all the beneficiaries would 
be promoted by departing from. legal in- 
vestments or those permitted by the in- 
strument.” Mr. Anderson also pointed 
out that, while the statute might protect 
the fiduciary in making the investments, 
it afforded no protection for continuing 
them. Thus there exists a “potential 
source of loss if the investments turn out 
badly.” 


*See Trust Companies Magazine, May 1937, page 
560. 
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Parker L. Jackson Dies 


Wells Fargo Bank in San Francisco lost 
one of its longest-serving and best-beloved 
executive officers on July 29, through the 
death of Parker L. Jackson. Mr. Jackson, 
who was 58 years old and assistant cashier 
at the Union Trust Company office of the 
bank, died of pneumonia. 

Mr. Jackson was born and received his 
early education at Colusa in the Sacra- 
mento Valley, where his father, aged 88, 
still resides. He studied at the University 
of California, being graduated at the turn 
of the century. After a few years of busi- 
ness experience at Colusa, Mr. Jackson 
went to work for Wells Fargo Bank on 
July 6, 1906. He was a member of the 
Bohemian Club, the Lions and the California 
Golf Club. 





Liability Coverage for Fiduciaries 


Requirements of Insurance Protection Outlined 


DUNCAN McLAURIN 
Mund, McLaurin & Co., San Francisco, California 


O date the revisions contemplated by 

the Committee for the Specifica- 
tions of the Master Policy [of Liability 
Insurance for fiduciaries] would com- 
prise the following: 

(1) A slight clarification of the auto- 
matic covering clause to make positive 
provision for protection during the 90 
day automatic period of parties for whom 
the fiduciary shall act as legal represen- 
tative; 

(2) Clarification of the definition of 
Insured to clearly express the intent of 
the policy to afford protection to all bene- 
ficiaries of an estate or trust covered by 
the policy. 

It is our understanding that delibera- 
tions of the National Bureau of Casual- 
ty Surety Underwriters have been de- 
layed pending consideration by the Bu- 
reau of a general standardization of li- 
ability insurance contracts. 

The preliminary presentation of criti- 
cisms to the American Bankers Associa- 
tion by the National Bureau, however, 
has not indicated any serious objections 
that cannot be smoothed out to the ulti- 
mate satisfaction of the conference com- 
panies. The only fly of importance in 
the ointment might prove to be objec- 
tions based upon certain inflexible rules 
of the Insurance Commissioners of sev- 
eral eastern states, principally New York 
and Massachusetts. Unfortunately, in- 
surance companies many times find it ex- 
pedient to be guided by the dictates of 
the Superintendent of the New York In- 
surance Department in agreeing on con- 
tracts presented for nationwide use. 

From May report of Committee on Insurance 


dealing with Fiduciary Coverages, Trust Section, 
California Bankers Assn. 


One of the perennial insurance bills 
presented at every legislative session in 
California is one aiming at control of in- 
surance rates and policies by the State. 
In many respects this would be very 
much to the disadvantage of banks and 
trust departments. 


Passive and Title Holding Trusts 


The issuance of liability policies pur- 
suant to the Specifications has brought 
about extensive consideration of the mat- 
ter of a trustee’s liability in connection 
with passive trusts or title holding trusts 
and also sub-division trusts. 

The principal problem is the matter of 
rates. In one case it was found that 
even with as large a discount as 90% off 
so-called manual rates, the premium pro- 
posed for the sub-division trust coverage 
still appeared far out of line in propor- 
tion to the apparent exposure. 

In those sub-division trust agreements 
which have been given consideration, the 
Trustee, although it would not ordinarily 
or customarily take any active part in 
the management or control of the sub- 
division properties, nevertheless retained 
broad management powers under the 
trust agreement if it should see fit to 
exercise them. The opinion of attor- 
neys consulted was that although it did 
not appear that the Trustee would be 
subject to any great risk under these 
sub-division trust agreements, neverthe- 
less, there is some risk, even though 
slight, and that it would be prudent for 
the trustee to protect itself by liability 
insurance. 

The rates that can be obtained by nego- 
tiation are entirely reasonable if they 
can be taken into consideration when the 
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trust agreement is entered into so that 
provision can be made for the payment 
of the premium by the trustor. How- 
ever, if a trustee should seek protection 
with respect to a large number of hold- 
ing agreements, the payment of the ag- 
gregate premium at the expense of the 
trustee would certainly be objectionable. 
In one instance, the trustee is giving 
thought to maintaining insurance only 
in excess of the basic limits of $5,000/ 
10,000. 


With respect to title holding trusts, it 
appears that when the agreement is so 
written that the Trustee “assumes abso- 
lutely no obligation to do any act relat- 
ing to the property other than to hold 
the property for the account of the trus- 
tor and to convey the property upon the 
trustor’s instructions,” there is no possi- 
bility of the trustee being held liable for 
damages on account of bodily injuries, 
although there is some exposure to loss 
incident to the expense of defending a 
suit. This statement applies only to 
agreements wherein the trustee does not 
retain any right of control or powers of 
management. 


The Attractive Nuisance Hazard 


The Committee has been greatly im- 
pressed by the possibility of loss arising 
out of the “Attractive Nuisance” hazard. 
This seems to be a very important rea- 
son why trustees should insist on liabil- 
ity insurance coverage on ali types of 
property. Trespass signs, fences, locks 
and bars do not avail a property owner 
much in avoiding liability for injuries 
to members of the public when the in- 
jured person is a minor. The law re- 
quires more than ordinary diligence in 
safeguarding minors. 


An instance occurred some time ago 
in Los Angeles in which the bank held 
title as trustee to a zoological park and 
to the animals maintained in the park 
for exhibit and motion picture purposes. 

An arena partially filled with shrubs 
was maintained in the rear of the park 
for the use of motion picture companies. 
Several chutes leading into the arena 
were used for transferring animals from 
cages into the arena. All gates to the 
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arena and chutes were kept padlocked. 
The entire park was enclosed with a six 
foot wooden fence and the arena enclosed 
by a barbwire fence. At the time of 
the accident the arena was not in use, 
but an employee had placed a sick tiger 
in the arena to recuperate. Two small 
boys climbed the fence, broke the lock 
off one of the chutes and crawled through 
into the arena. Shortly thereafter they 
established contact with the tiger. One 
of the boys escaped through the chute, 
but the tiger inflicted injuries on the 
other boy from which he died several 
days later. Suit was filed against the 
bank for $30,000 damages and judgment 
was awarded in the sum of $10,000. 


Insurance on Automobiles in Estates 


It is apparent that a trustee may be- 
come exposed to loss on account of injur- 
ies caused by an automobile operated by 
some beneficiary, and unless precautions 
have been taken by the trustee to ar- 
range automatic coverage, there is a 
grave possibility that the loss might not 
be covered by insurance. 


It is usually assumed that when an au- 
tomobile is acquired in an estate, there 
will be specific liability insurance main- 
tained by someone which would inure to 
the benefit of the legal representatives. 
The joker in this, however, is that some 
automobile liability policies may not in- 
ure to anyone following death of the in- 
dividual assured or if coverage is extend- 
ed to the legal representative under the 
assignment clause it is, contingent upon 
prompt notice having been given the in- 
surance company of the insured’s death. 
This requirement may not have been com- 
plied with within the specified time lim- 
it. Furthermore, if the policy is kept 
alive for the benefit of the trustee, there 
is always the possibility that some viola- 
tion of the policy condition by the bene- 
ficiary, particularly failure to give notice 
of an accident pursuant to the policy re- 
quirements, or operation of the automo- 
bile in some manner prohibited by the 
policy, would leave the trustee without 
insurance protection. And we still have 


the matter of inadequate limits to con- 
tend with. 
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Frequently the automobile will become 
registered and licensed in the name of 
the trustee after acquisition of the estate 
and this would vitiate any coverage that 
might otherwise have been anticipated 
under the Trustee’s non-ownership au- 
tomobile liability policy. 

It appears advisable that this contin- 
gency be provided for by special en- 
dorsement of the trustee’s fleet liability 
policy and the coverage afforded by the 
endorsement should be so broad as to af- 
ford complete protection to the trustee 
(and the trustee only) regardless of 
whether or not the automobile might 
have been in use for a prohibited pur- 
pose at the time of the accident, and re- 
gardless of whether or not the accident 
was reported by the beneficiary pursuant 
to the policy conditions. 


Adaptation of Fire Insurance 


The Insurance Committee has been 
considering automatic fire insurance to 
protect the Trustee against loss by rea- 
son of its failing to provide adequate fire 
insurance on trust estate properties, or 
to have in force valid and collectible in- 
surance. 


A recent investigation along this line 


reported in Bests Insurance News, Jan- 
uary 20, 1937, involved the examination 
of a considerable number of fire insur- 
ance policies in Illinois, particularly with 
respect to the violation of policy condi- 
tions relating to sole and unconditional 
ownership. 

The most common type of noncompli- 
ance with this sole and unconditional 
ownership provision occurs when a hus- 
band effects insurance in his own name 
on property owned by a husband and wife 
jointly. The Illinois courts agree that 
joint ownership is not sole and uncondi- 
tional ownership, and the weight of au- 
thority in the United States supports the 
view that a policy written in the name of 
the husband when the property is owned 
jointly by husband and wife is absolutely 
void. In the cases examined it was 
found that 25% of the policies were void 
because the properties were jointly 
owned but solely insured; and of the 
jointly owned properties considered 55% 
had void insurance. 
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Trustees are likely to make the mis- 
take of insuring properties of trust es- 
tates in the trustees’ name, without in- 
dicating the conditions of ownership. 
The California Insurance code takes cog- 
nizance of this by providing under Sec- 
tion 388 that: 


“When an insurance contract is executed with 
an agent or trustee as the Insured, the fact that 
his principal or beneficiary is the real party in 
interest may be indicated by describing the in- 
sured as agent or trustee, or by other generat 
words in the policy.’’ 


There are other conditions in the 
California Standard Forms of Fire In- 
surance Policy which may prejudice the 
insurance, such as the clauses relating 
to buildings on leased ground, foreclos- 
ure proceedings, notice of sale by virtue 
of any trust deed or mortgage and other 
clauses relating to hours of operation, 
vacancy, use and occupancy of the prem- 
ises, etc. 

Trustees can protect themselves to a 
large extent by insisting that brokers 
furnish policies bearing rider forms 
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Recently published figures show 
that 28% of all the court trusts 
administered by all corporate fidu- 
ciaries in California are entrusted 
with this Bank. e In Southern Cali- 
fornia, which is the territory served 
by this Bank, it is estimated that 
45% of allthecourt trusts handled 
in this area by corporate fiduciaries 
arein Security-First National Bank 


Eastern trust companies needing 
co-operation in ancillary proceed- 
ings may get for their customers the 
same quality and completeness of 
service which makes this the trust 
service so strongly favored locally. 


SECURITY- FIRST NATIONAL BANK 


OF LOS ANGELES 
Resources Over $600,000,000 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


with a “Permits and Privileges Clause” 
sufficiently comprehensive to take care 
of the situation. But this precaution 
still does not close the “gap” that might 
occasionally result through failure of the 
human element in administering a large 
number of properties—failure to renew 
or to place adequate, valid and collect- 
ible insurance. It would appear that a 
special type of policy which we might 
call a “Fiduciary’s Errors and Omis- 
sions Policy” would fill a need in regard 
to certain exposures. 


Determination of Insurable Value 


The cost of replacing an ordinary brick 
building today compared with the con- 
struction cost of the same building the 
latter part of 1931, would be about 35% 
to 40% more. Any further increase in 
prices will aggravate this condition all 
the more. Remember that fire losses are 
adjusted on the basis of actual value, re- 
placement cost less actual depreciation— 
at the time of loss. If insurance has not 
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been brought in proper line with in- 
creased insurable value, obviously there 
will be a large “gap” between insurance 
recovery and the cost of rebuilding after 
a total loss. In event of a partial loss 
the assured will be penalized as a co- 
insurer in proportion to the deficiency. 
The same situation also exists in many 
instances with respect to insurance cov- 
ering rental income and business profits 
because both are subject to co-insurance 
conditions. 


Third Party Fire Liability 


Utilities, oil companies and similar 
corporations with extended hazardous 
operations have long recognized the 
necessity for this type of insurance. Of 
late, merchants, industrialists and others 
are paying more attention to it. Several 
years ago a chain store firm in California 
suffered a loss of some $30,000 through 
subrogation proceedings brought against 
it by fire insurance companies following 
a fire on the store premises which dam- 
aged surrounding property. In this 
case the proof of negligence was based 
on violation of a city ordinance. 

Last year a judgment was affirmed on 
appeal by the Supreme Court of Wash- 
ington wherein a Building & Loan Com- 
pany was held liable for the destruction 
of a residence by fire which originated 
in a vacant garage building owned by 
the Building & Loan Company. The de- 
fendant contended that it could not be 
held liable in the absence of evidence as 
to the origin of the fire, but the Supreme 
Court held such evidence not a necessary 
element to entitle the plaintiff to recover 
where the condition of the property cre- 
ates a fire hazard endangering adjacent 
property. It does not require any great 
stretch of the imagination to visualize 
the possibility of a similar judgment in- 
volving negligence arising out of the act 
or failure to act of some person employed 
in connection with the operation of a 
trust estate property. 





New life insurance production for the 
first seven months of 1937 was 7.5 per 
cent greater than for the corresponding 
period of last year. 









Open Korum 
A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


C. T. O. 


Dear Sir: 

Your suggestions looking to the devel- 
opment of chartered trust officers are in- 
deed interesting, timely and practical. A 
year or so ago I wrote and still think [’m 
right, an article discussing ways and 
means for developing Certified Public 
Bankers. The article appeared in the 
University Journal of Business, Univer- 
sity of Chicago. 

Flexibility of requirements would be 
necessary, at least for several years. 
Emphasis in oral or written examinations 
(or both) would depend upon the job- 
responsibilities of the candidate. Trust 
law, for example, would be emphasized if 
the candidate were working largely in 
that field, economics, finance, forecast- 
ing, accounting and statistics for men 
specializing on the investments angle. 
Recognition of the worth of University 
degrees, G.S.B. certificates, research and 
writing, experience and character would 
all be accorded. I should think a train- 
ing program could be framed in coopera- 
tion with Gilbert Stephenson of the 
G.S.B.—now head of trust research for 
the A.I.B. and G.S.B. 

Administration? A minimum of law 
—Federal and/or uniform state enabling 
and enforcement laws. Examining and 
judicial bodies manned, in so far as pos- 
sible, by men elected by Bar Associations, 
Trust Associations, maybe the A.B.A., 
maybe, too, the Association of Collegiate 
Schools of Business. These bodies to be 


audited and subject to recall and replace- 

ment by the groups electing their repre- 

sentatives. Keep the politicians out! 
Stuart P. Meech 


University of Chicago, School of Business. 


Investment Channels 


Dear Sir: 

I was pleased to note the editorial in 
Trust Companies for June on the subject 
of “Practical Protection for Investors.” 
I agree in general with the views ex- 
pressed. 


In the course of an address I made 
before one of the groups of our Associa- 
tion I pointed out that currently small 
investors seemed to be investing capital 
through the medium of insurance com- 
panies and savings banks in greater per- 
centage than in other days, and I think 
it is probably desirable to have a larger 
percentage of small savings invested 
through these channels rather than 
through the direct purchase of securities. 

Edward B. Hall 


President, Investment Bankers Assn. of America. 


Internal Operation 


Dear Sir: 

I would like to suggest that you at- 
tempt to publish some articles dealing 
with internal organization and operation 
of Trust Departments. The average 
Trust Officer does not have the opportun- 
ity of visiting many other trust institu- 
tions and familiarizing himself with the 
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organization and internal operation, and 
I have found that organizations and in- 
stitutions of a similar size often vary 
quite widely, and I believe that it would 
be of general interest to Trust Officers 
from time to time to obtain a word pic- 
ture of the organization of other Trust 
Departments, describing how the various 
branches of administration are divided 
between the officers and personnel. The 
members of your staff undoubtedly visit 
various trust institutions from time to 
time and interview many Trust Officers, 
and it should be a relatively simple mat- 
ter through such interviews to prepare 
a series of articles, each dealing with one 
institution, describing the organization 
and personnel chart. 

Similar information about the physi- 
cal layout of Trust Departments would 
also be of interest to Trust Officers. I 
have recently had before me the problem 
of rearranging our floor space and it 
would have been of considerable value to 
me had I had before me a description of 
the physical layout of other trust depart- 
ments. 

Walter Kennedy 


T. O. The First National Bank of Montgomery, 
Ala. 


Cooperation 


Dear Sirs: 

I have read with interest Mr. Weiss- 
man’s article on “Modern Technique in 
Estate Planning”, in the June issue, and 
heartily endorse everything contained 
therein. For many years our company 
has been a leader in this particular field. 
Up to the present, there has been so littie 
activity in this field among other fidu- 
ciary institutions in this city, that the 
question of a round table has not come 
up. We are still cooperating heartily 
with the local underwriters, and still en- 
joy the feeling that they look to us when 
we can be helpful. 

It has been my experience to find that 
with a few exceptions many of the under- 
writers prefer to pass on the information 
that we are able to give them to their 
clients themselves, rather than endeavor 
to have their clients contact us. I have 


found that this results in a great deal of 
misinformation on trust matters reach- 
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ing the public’s ears, often resulting in 
a loss of the business to the underwriter 
and a misunderstanding between his 
client and corporate fiduciaries in gener- 
al. I have always felt that when it 
comes to life insurance, the underwriter 
should do the talking, and when it comes 
to fiduciary matters, a representative of 
the trust company should do the talking. 
But I know of very few underwriters 
who are sufficiently posted in the details 
of fiduciary administration to properly 
present the problem to their clients. It 
is nice to know that the underwriters 
have enough confidence in us to call us 
up and ask questions, but I am always 
afraid that when our answers are re- 
peated, they will not be properly passed 
on. 

From a New Jersey trust official. 


Life 
Dear Sir: 

The new life in your magazine is very 
evident in your July issue. It is inter- 
esting to note that the voice of banks 
speaks seldom of salesmanship while pro- 
fessionals in the trust side are waking 
up to the fact that profits respond to 
selling. 

C. R. Heberling 


Pres., Lenders Coordinate Corp., Dayton, O. 


Interesting Series 


Dear Sirs: 

I have read the article “Rights of For- 
eign Trust Companies” in the June 1937 
number. This promises to be a most in- 
teresting series, and valuable reference. 


R. Steele 
Acting Mgr., The Royal Trust Co., Edmonton, Can. 


Assistance 
Sir: 

I am quite sure that your readers will 
be just as interested as I am in the study 
of the “Rights of Foreign Trust Com- 
panies to Act Under the Laws of the 
Various States.” I note that you intend 
to print the entire survey in pamphlet 
form after the final instalment has been 
published. This will indeed be of con- 
siderable assistance. 


M. A. Cole 
The New York Trust Co., New York City. 








Developing Trust New Business 


Radio for Trust Advertising 


66 OME one, come all! Step right up 

folks! The marvel of the age. 
See this astounding little device! The 
mysterious and baffling gadget that has 
puzzled the crowned heads of Europe— 
astonished our most learned men of the 
day! 

“Come in a little closer folks, don’t 
push, don’t crowd, there’s room for all! 
I want you to see and hear what is called 
a RADIO—the magic voice of the air! 
It actually and literally picks up the hu- 
man voice from out of nowhere and 
brings it to you as if the speaker were 
sitting right beside you! It’s amazing 
—it’s sensational! 

“The price of admission is only ten 
cents, folks, one-tenth of a dollar, for the 
most educational .... etc.” 

This never did happen—but it could 
have! 

About two years ago Trust Companies 
Magazine made a study of all banks in 
this country using radio as a medium 
for advertising. We found skepticism, 
disdain, and, in a few places only, en- 
thusiasm for this new means of develop- 
ing business. 

Since that time, however, financial in- 
stitutions have about-faced and today we 
find a national hookup being employed 
by a group of aggressive, forward look- 
ing banks. There are also a number of 
banks throughout the country utilizing 
the local stations for broadcasts. 

The success of other industries has 
proven the effectiveness of radio adver- 
tising and banks are following along in 
their foot prints, cautiously, yes—but 
nevertheless following. 

Advertising by radio dovetails admir- 
ably into the principles adopted by many 
of our leading trust institutions. Few 
businesses are so badly in need of en- 
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lightening their public with the services 
they render as are the corporate fiducia- 
ries. 

Some theoretical ideas, if adaptable, 
are good, and to the trust department the 
relating of human interest stories, taken 
from its files or elsewhere, to illustrate 
warmth and humanity and also to sell the 
idea of corporate trusteeship, is adapt- 
able. This can be done by radio, either 
by a story teller, or better yet, by dram- 
atization in short playlets. 

This last suggestion opens a veritable 
mine for ingenuity. Should a bank or 
trust company enlist the support and co- 
operation of the high school or college 
dramatic society, the Little Theatre 
group, or whatever other dramatic or- 
ganizations the city boasts, to act the 
plays, they would be establishing a new 
entering wedge into the schools and local 
organizations. 


A Community Benefactor 


It is possible that a feeling could be 
aroused similar to that which “blesses” 
Major Bowes in giving local talent its 
great opportunity. Proud parents and 
admiring friends would be frenziedly 
twirling dials on Wednesday night to 
hear their children or favorite localite 
in their premier air debut. Contests 
could be staged for the best performance, 
performer, voice or radio personality for 
either a stimulant or to determine pro- 
gram interest or both. 

As Mr. Cothrell points out in the ar- 
ticle following this section, schools are a 
difficult place in which to advertise your 
institution; however, if a plan could be 
worked out whereby the School Drama- 
tic Club could present the plays under the 
direction of their own instructer, the en- 
tire faculty and student body would give 
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the program valuable word-of-mouth ad- 
vertising. Fortunately, for this idea, 
most homes have only one radio and if 
the children insist on a program there is 
nothing left for Mother and Dad to do 
but listen. 

Incidentally, your trust department 
could render an additional service to the 
community in conjunction with an adver- 
tising program. Theatrical and radio 
aspirants, both young and old, would en- 
thusiastically support such a movement 
and the probabilities are that real talent 
would be uncovered, which would result 
in starting some one off on a career. This 
associated with your name would go far 
in overcoming any feeling that trust de- 
partments are cold grey stones—a hu- 
man relationship would be established. 

It is natural to assume that the per- 
formance would not be up to the standard 
of excellence we are accustomed to hav- 
ing over the air, but that should be offset 
by the listeners’ generous attitude to 
overlook errors by amateurs, and the par- 
donable pride a community has in its 
own local talent. 





EVEN years ago I began thinking 
ata that the various services of- 
fered by a bank could be portrayed real- 
istically and interestingly over radio. 
Last September at the annual convention 
of the Financial Advertisers Association 
Joe Cornelius of Spokane, a consistent 
user of the radio for three years, told a 
number of us about his program. I se- 
cured his permission to use the basic 
idea, Spokane and Fort Wayne being so 
far apart, that they would not interfere 
with each other. 


From address before the American Institute of 
Banking Convention, St. Paul, June 1937. 
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The script writing would, of course, 
be a difficult and most important task in 
such a campaign, but, fortunately, there 
are many excellent advertising agencies 
throughout the country. Interesting 
ideas on estates and trusts passed along 
to the agency could be developed into 
skits. Naturally, if all programs dealt 
with death they would become morbid, 
but fortunately again, a trustee deals 
with the living also. About a year ago 
John Hix used in his “Strange As It 
Seems” a story relating the strange en- 
actment of a law in Bolivia providing for 
the legal acceptance of wills written by 
soldiers in sand, earth or stones during 
times of war. Such items could be por- 
trayed most interestingly. 


The following article is not based on 
theory but on a practical radio program 
that has succeeded and is one of the few 
articles that has been written on finan- 
cial radio advertising that contains ac- 
tual facts and proven results; it is ex- 
tremely worthwhile to read. 


We call our program “Romance of Fort 
Wayne Business.” We broadcast a fif- 
teen minute program once each week at 
6:45 P.M. Our program has three prin- 
cipal objectives. First and most im- 
portant, we advertise our own bank and 
the services we offer. 


Dramatizing Industry 


Second, we pay tribute to our cus- 
tomers who have representative business- 
es in our city. The cooperation we have 
so far received from these industries and 
business concerns has been marvelous. 
They, in most cases, immediately realize 
the advantages accruing to them through 
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their participation in this type of pro- 
gram. We, as the bank and the sponsor 
of the program, can say many things that 
they themselves wouldn’t want to say un- 
der their own name for fear of being ac- 
cused of bragging. For example, num- 
ber of employees—annual dollar volume 
—total units sold or made during a cer- 
tain period—origin of company—expan- 
sion—etc.—these and many other items 
are not usually a part of a company’s ad- 
vertising or publicity program. Many 
interesting facts come to light in obtain- 
ing the material for our talks. 


One of our subject companies manu- 
factures rayon dresses and smocks. In 
our radio program on this company we 
mentioned the fact that they use $15,- 
000. worth of thread a year. Several of 
my friends mentioned this as one of the 
outstanding items on this particular 
broadcast. Others mentioned the item 
about cutting out 1200 to 3600 dresses 
at one time by the use of an electric 
knife. Another company happened to be 
a printing organization and in 1929, 
when air conditioning equipment was 


quite expensive, they completely air con- 


ditioned their plant. Obviously, this 
was not for humanitarian reasons. But 
the company, in giving me the informa- 
tion missed the most important item in 
this program. If not for humanitarian 
reasons, then certainly something con- 
nected with their product. This com- 
pany produces a lot of four color work. 
Paper is at least 15% water, and mois- 
ture or dryness in the air has a lot to do 
with the stretching or shrinking of the 
paper. Air conditioning insures the 
paper being exactly the same for the sec- 
ond and subsequent color runs and en- 
ables the plant to run consecutive colors 
on consecutive days. 


Ingenuity Portrayed 


Another interesting fact brought to 
light on these programs was the ingen- 
uity displayed by the owners of one of 
our outstanding industrial organizations. 
The plant originally made bent wood 
bows for buggys. The manufacture of 
bicycle wooden rims was added later. 
With the passing of the horse and buggy 
era, they adapted their machinery to the 
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making of bent wood for steering wheel 
rims and for wooden frames for the can- 
opy type automobile tops. With the all- 
steel body and the composition steering 
wheels, this plant was again with nothing 
to manufacture. Then was born the 
bent wood folding card table and chairs 
and today this company is one of the 
largest in the U. S. making their quality 
and price product. 


A most unusual item came up in a 
June broadcast. A Chinese-owned ceme- 
tery in Chicago was sold and of course, 
the bodies had to be removed. Our sub- 
ject company received the commitment 
for digging up and transporting the bod- 
ies of the Chinese buried in this cemetery 
back to their native land. 


Educational Movement 


Third, we try, in an interesting man- 
ner, to educate the citizens of Fort 
Wayne in the business and industry of 
their own city. 


Our subject company for the first 
broadcast—the General Electric Com- 
pany, Fort Wayne works—employs 7,000 
persons and gave us a potential first 
night audience in the neighborhood of 
25,000. The Company cooperated beau- 
tifully with us in the publicity; they car- 
ried a first page spread in their “Works 
News” and placed 200 placards in va- 
rious parts of their building. Try and 
get .this kind of advertising for your 
bank on any other occasion. 

I called on the superintendent of our 
public schools and explained our program 
to him. The conversation resulted in 
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bulletins being read by the teachers in 
600 school rooms the day before the 
broadcasts were to start. Again, I say, 
try and get your name in the public 
schools for advertising purposes. Recent- 
ly I had occasion to ask the librarian of 
our public library to look up some tech- 
nical matters for me and while waiting 
for an assistant of his, I told him of our 
program. Now a copy of each of our 
scripts goes to the Public Library, to be 
permanently bound. 


The subject of our third broadcast, a 
bakery, used 400 placards, distributing 
them over the county to all groceries and 
delicatessens using their products. A 
meat packing concern distributed 200 the 
same way. Whenever a subject company 
has a logical use for these placards, we 
furnish them with as many as they can 
reasonably place. This is, of course, 
free to them. In fact, the programs 
cost our customers nothing. 

Now as to the construction of our con- 
tinuity. I write all of them myself, us- 
ing the material furnished me by the sub- 
ject company. This is supplemented by 
numerous questions, as I find a woeful 
lack of understanding among these sub- 
ject companies of just what constitutes 
an intgresting story about the history, 
growth and other facts regarding the va- 
rious businesses. This part of the pro- 
gram takes about six to seven minutes. 
Fort Wayne has an historical background 
of considerable importance and I try to 
link up this history with the concern un- 
der review. 

The commercials are the most impor- 
tant part of the program, from the ad- 
vertising standpoint. The first commer- 
cial is usually one minute long and the 
closing commercial not to exceed a half 
minute. We always say just a little 
something about next week’s program, 
something to excite our listeners’ curio- 
sity. In our commercials, we try to get 
quite personal. You are talking to this 
man, this woman, or this family right in 
their own home, where they themselves 
discuss their own problems. We find, at 
this time, our subject has the most ap- 
peal. We know that our program is be- 
ing heard by customers in our personal 
loan department and in our mortgage 


loan department. The officer in direct 
charge of Time Payment Loans esti- 
mates that our applications for this type 
of loan increased fifty percent two weeks 
after we started advertising Time Pay- 
ment Loans on our radio program. Wed- 
nesday mornings after our program, we 
have had people call on the telephone 
and ask for more information regarding 
the loan we talked about on the radio 
program the night before. 


Public Relations 


A program of this type, besides getting 
actual results, is an excellent public rela- 
tions endeavor. It means making a per- 
sonal call and sometimes two or three, on 
the officers of the subject company and in 
conversation with them, many times you 
secure valuable information for your own 
credit department. Leads on new busi- 
ness frequently come up in these conver- 
sations. Our customers appreciate what 
we are doing for them and after they 
give us the story of their business, ask 
us how they can further cooperate. We 
ask them to use our placards and to oth- 
erwise tell their own employees and 
friends about the program. 

The talking on any radio program 
must be interesting. This is the princi- 
pal thought to keep in mind. We audi- 
tioned two of our prospective programs 
for our directors. Before we could do 
this, we had to have a special audition for 
the station manager. I gave the talk on 
the subject company. The station man- 
ager asked who had given this talk. Upon 
learning that an officer of the bank had 
talked, he said to the announcer, “Put 
him on.” I asked him for an explana- 
tion and he thought I should be intro- 
duced as an officer of the bank. The sta- 
tion manager said, “It lends a touch of 
authenticity to the entire program for 
the listener to know that an officer of the 
bank takes time to come and personally 
deliver the talk. People hear our an- 
nouncers all day long. Your voice is en- 
tirely different to them and should be an- 
nounced on the programs.” 

Many of you will raise this point re- 
garding radio as an advertising medium. 
You will say that the station in your city 
is a large one,—a 10,000 watt station and 
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reaches far beyond your logical trading 
area,—thus providing a great deal of 
“lost circulation.” While this is true re- 
garding these large stations, out of ap- 
proximately 700 radio stations in the 
United States, only 45 are 10,000 watt 
stations or larger. This indicates that 
there are about 650 radio stations of 
from 50 to 5,000 watts, serving relatively 
small areas. 


Considerable thought should be given 
to what time of the day or night your 
program hits the air. Fort Wayne has 
two stations, WGL, 100 watts full time, 
and WOWO, 10,000 watts, part time. The 
big station was off the air around the 
dinner hour when we started our pro- 
grams in January so we decided on 6:45 
P. M. on the smaller station. This 100 
watt station reached our county and this 
ideally suited us. The 6:45 spot was just 
before the large chain commercial shows 
came on the air. With the advent of day- 
light saving time the last Saturday in 
April, we found our program was too 
early. So, effective June 2, we switched 
to Wednesday night, immediately after 
the Lucky Strike Hit Parade and just be- 
fore the “News” program at ten o’clock. 
This will be an ideal spot for our summer 
programs. 


Effective Coverage 


In radio, as in other media, there is 
always the element of “lost circulation.” 
Very few, if any, advertising media claim 
100% circulation—or, better still, let us 
say reader attention and subsequent ac- 
tion to the appeal. 

In all media we see some amount of lost 
circulation. Newspapers—outdoor boards 
—street car and bus cards—direct mail 
—bankers magazines and directories— 
all of these are printed word or picture 
—visual advertising. In order to have 
a well-rounded, effective advertising pro- 
gram, all of these media should receive 
careful attention and be allocated a por- 
tion of your budget. 

Radio, the newest medium, is the 
spoken word. Do not overlook radio in 
your advertising appropriation. It pro- 
vides a warm, friendly, personal contact 
with both present customers and prospec- 
tive clients. The voice of the bank 
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comes right into their homes and talks 
informally with them on financial prob- 
lems that have been discussed over many 
a dinner table. We have a very personal 
service to give to our friends and neigh- 
bors. Let’s tell them about this service 
in a friendly, confidential manner that 
makes them want to do business with our 
bank. 


Chartering of Banks 


We think all supervisors of banks should 
suggest necessary legislation and take the 
lead in encouraging the people of every 
community to provide themselves with ade- 
quate banking facilities. Small commun- 
ities should be given special consideration, 
and in the states where branch banking is 
opposed, we recommend the Iowa Plan, or 
the legalizing of teller’s window branches 
or offices within restricted territory. We do, 
however, need larger banks, and that can 
only be brought about by consolidation. We 
have encouraged, and expect to continue to 
encourage, consolidation in every possible 
way.—Gurney P. Hood, North Carolina 
Commissioner of Banks, 
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State Legislation Affecting Fiduciaries 


Colorado 


H.B. 536: Makes several changes in 
the inheritance tax law. Approved. 


Illinois 


S.B. 163: Repeals authorization for 
trust companies to invest in federal hous- 
ing securities, as originally reported in 
the April issue, page 474. Approved. 

Michigan 

Act No. 177: Permits investments in 
such common or preferred stocks, bonds, 
mortgages, mortgage notes (but not par- 
ticipations), notes, debentures, securi- 
ties or other properties as an “ordinarily 
prudent man of intelligence and inte- 
grity, who is a trustee of the moneys 
of others, would purchase, in the exer- 
cise of reasonable care, judgment and 
diligence.” Purchases from trust com- 
pany itself are forbidden. Approved. 


Nebraska 


L.B. 263: Raises statutory fees of ex- 
ecutors and administrators, effective 
August 16, 1937, as follows: 


Old Rate 


First $1,000—5% 
$1,000-5,000—2 42 % 
Over $5,000—1% 


New Rate 


First $2,500—5% 

$2,500-5,000—4% 

$5,000-25,000—3% 

Over $25,000—2%% 
Approved. 


Oregon 


S.B. 263: Authorizes transfer of as- 
sets and liabilities of trust departments 
of national banks. Approved. 

S.B. 282: Permits state banks to-pledge 
assets to secure trust funds deposited by 
another bank or trust company. Ap- 
proved. 


Final Report on Recently Enacted Measures 
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Pennsylvania 


S.B. 1266: Incorporates Uniform 
Principal and Income Act, as reported in 
June issue, page 723. Vetoed. (See 
statement by Governor at page 209 of 
this issue.) 


Tennessee 


The Hall Income Tax Law provides 
that residents acting in fiduciary capa- 
cities for non-residents are not taxable 
on income received from stocks and bonds 
for such non-residents. 

Federal Housing Administration bonds 
are permissible investments for trust 
funds. 


Wisconsin 


Ch. 152: Permits investment in notes 
or bonds secured by mortgage or deed of 
trust insured by the Federal Housing 
Administration and debentures issued by 
the F.H.A. Approved. 


Corporate Profits 


Profits reported by large industrial cor- 
porations during the first quarter of 1937, 
althougk slightly below those of the pre- 
ceding quarter, were about 50 percent 
larger than in the corresponding period of 
1936. The decline from the final quarter of 
last year is attributed in part to seasonal 
factors, in part to labor difficulties, parti- 
cularly in the automobile industry, and in 
part to increasing costs. The increase as 
compared with the first quarter of 1936 was 
chiefly in various groups of corporations in 
the heavy industries, including iron and 
steel, building materials, household supplies, 
railroad equipment, and machinery. In the 
automobile industry profits were affected by 
labor disturbances. 

Railroads as a group reported a profit 
for the first three months of 1937 as com- 
pared with a loss in the same period of 
1936. Profits of public utility companies 
were somewhat higher. 

July Federal Reserve Bulletin 










Personnel Changes in Trust Institutions 


ALABAMA 
Anniston—J. R. MORGAN has_ been 
elected vice president of Anniston National 
Bank, after serving for 20 years as cashier 
of the American National Bank of Union 
Springs. 


CALIFORNIA 


Los Angeles—ROBERT H. BOLMAN has 
been elected assistant secretary of the Un- 
ion Bank & Trust Company. Mr. Bolman 
came with the 
Union Bank 
from Honolu- 
lu, in 1936, 
where for 
some eight 
years he had 
been an Assis- 
tant Trust Of- 
ficer of the 
Bishop Trust 
Co. Ltd. 

Mr. Bolman 
is a native of 
Oklahoma, a 
graduate of 
Stanford Uni- 
versity, and ROBERT H. BOLMAN 
before going to Honolulu, was a resident of 
Palo Alto, California. President Ben R. 
Meyer said in commenting on the appoint- 
ment: “Mr. Bolman’s duties will relate to 
the department of public relations and new 
business, and the supervision of business 
with our corresponding banks.” 

DONALD O’MELVENEY, a vice presi- 
dent of the bank, has resigned. 

Santa Rosa—CHARLES H. PARKS, as- 
sistant trust officer at the Santa Rosa branch 
of American Trust Company, has been 
transferred to the Sacramento branch in a 
similar post. V. R. WALKER was appoint- 
ed trust officer at the Santa Rosa branch. 


FLORIDA 


St. Petersburg—W. L. WATSON has been 
chosen vice president, and J. E. BRYAN 
cashier, of the Union Trust Company. 


GEORGIA 


Atlanta—LARKIN H. PARRIS, vice 
president and trust officer of the Atlanta 
office of Citizens & Southern National Bank, 
has been placed in charge of the bank’s en- 
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tire system in order to coordinate the trust 
departments of the different branches of the 
bank located in various parts of the state. 


ILLINOIS 


Cairo—ORIS B. HASTINGS has been 
elected president of the First Bank and 
Trust Company, succeeding the late H. R. 
Aisthorpe. JESSE A. BEADLES replaced 
Mr. Hastings as vice president. 


Chicago—K, K. DU VALL, JOSEPH F. 
GOVAN and RONALD P. BOARDMAN 
have been chosen vice presidents of City 
National Bank & Trust Company. C. P. 
BOERGER was made an assistant trust of- 
ficer. 


Chicago—ELMER E, SCHMUS and W. F. 
COPELAND, have been made vice presi- 
dents of the First National Bank of Chicago, 
being elevated from assistant vice presiden- 
cies. 


Chicago—HARRY M. GUSTAFSON has 
been promoted from second vice president 
to vice president of The Northern Trust 
Company. Mr. Gustafson became asso- 
ciated with the company on November 1, 
1927, as a rep- 
resentative of 
the new busi- 
ness_ division 
of the Trust 
Department. 
On January 
13, 1931, he 
was elected an 
assistant sec- 
retary. In 1932 
he was trans- 
ferred to the 
new business 
division of the 
Banking De- 
partment and 
elected an as- HARRY M. GUSTAFSON 
sistant cashier on February 16, 1932. A 
year later he returned to the Trust Depart- 
ment and on January 10, 1933 was elected 
second vice president. 

WADE R. RINGENBERG was elevated 
from assistant secretary to second vice 
president and JOHN R. HARDER to as- 
sistant secretary. Both are in the Trust 
Department. 

Monmouth—HAROLD U. SCOTT has 
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been elected cashier of the Monmouth Trust 
and Savings Bank, Monmouth, to fill the 
vacancy caused by the death of R. L. Wray. 


Murphysboro—C. O. NAUMER is now 
executive vice president of the First Na- 
tional Bank. 


INDIANA 


Gary—BASIL B. CLARK has assumed 
the position of trust officer of the Gary 
State Bank, succeeding Wesley R. Ginder, 
now bank auditor. 


IOWA 


Anthon—JAMES T. VAN DYKE has been 
elected president of First Trust & Savings 
Bank, and J. M. PAULSEN has been made 
vice president. 

De Kalb—R. C. BROGMUS has been 
elected cashier and trust officer of the De 
Kalb Trust and Savings Bank. He was for- 
merly associated with the Montgomery 
County National Bank of Red Oak. 


Norway—PRENTISS G. FOLVAG has 
been chosen cashier of Benton County Sav- 
ings Bank. He had occupied a similar posi- 
tion with the Harwick State Bank at Har- 
wick. 

Remsen—EMORY H. SPIECKER has 
been elevated from cashier to president of 
First Trust & Savings Bank. M. H. NIG- 
GELING was promoted to cashier and 
JOHN GORDON was made assistant cash- 
ier. 


MASSACHUSETTS 


Boston—GEORGE R. WEIN has been ap- 
pointed vice president of New England 
Trust Company; ELLIOTT R. HEDGE, as- 
sistant vice president, and ROBERT M. 
DECKER, assistant secretary. 


MINNESOTA 


St. Paul—ALEX HIGHLAND has been 
named president of Empire National Bank, 
to assume duties on September 1. Mr. 
Highland is now executive vice president of 
the First National Bank of San Diego, Cal. 

Winona—FRANK HORTON has been 
made chairman of the board of First Na- 
tional Bank. W. A. MAHL, executive vice 
president, will succeed Mr. Horton as presi- 
dent, and GEORGE M. ROBERTSON, for- 
merly vice president of Union Bank & Trust 
Company of Helena, Mont., will assume the 
posts of executive vice president and direc- 
tor. 


MISSOURI 


Kansas City—CHARLES W. JOHNSON 
has been elected vice president of the Stock- 


yards National Bank. Mr. Johnson has 
been associated with the State Banking De- 
partment. 

St. Louis—E. DOUGLASS CAMPBELL 
has been appointed manager of the credit 
department of Mercantile-Commerce Bank 
and Trust Company. 


MONTANA 


Billings—FRANK T. MERRILL has been 
made vice president of Midland National 
Bank, coming from the presidency of Union 
National Bank of Minot, N. D. Both are 
affiliates of First Bank Stock Corporation 
of Minneapolis. Mr. Merrill is a former 
president of the North Dakota Bankers 
Assn. 


NEW JERSEY 


Newark—F, RANDOLPH DUNN has re- 
signed as cashier of Lincoln National Bank 
to become president of the United States 
Trust Company. 


NEW YORK 


Auburn—FREDERICK E. WORDEN has 
been elected president of the National Bank 
of Auburn, succeeding Elmore N. Ross who 
became chairman of the board. 

New York—ARTHUR CALDWELL, JR. 
has been selected assistant vice president of 
Chemical Bank & Trust Company. 

New York—JOHN K. MOFFETT has re- 
signed as second vice president of Guaranty 
Trust Company to become vice president of 
the Illinois Glass Company. R. TUPPER 
BARRETT, assistant manager, has been 
made joint manager of the Paris Office. 

New York—EDWARD C. MAHER and 
ANDREW PHIELER have been elected 
assistant managers of the Foreign Depart- 
ment of Manufacturers Trust Company. 


NORTH CAROLINA 


Smithfield—GEORGE DAVIS VICK, JR. 
is now connected with the trust department 
of First-Citizens Bank & Trust Company. 
He formerly practiced law in Raleigh. 


OHIO 


Cincinnati—LEONARD E. VOELKER of 
the Central Trust Company is now an exam- 
iner in the Ohio State Banking Department. 

Cleveland—A. F. YOUNG, vice president 
and trust officer, has been placed in charge 
of the estate division of the trust depart- 
ment of National City Bank, and GROVER 
H. HULL, vice president and trust officer, 
has been named head of the corporate divi- 
sion. C. S. BECHBERGER and L. C, GIL- 
GER, formerly senior estates trust officer 
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and senior corporate trust officer, respec- 
tively, have been promoted to vice presi- 
dents in their respective departments. 
THOBURN MILLS, formerly trust officer, 
has been advanced to assistant vice presi- 
dent in the estates trust department. 

Middletown—D. E. HARLAN has been 
elected vice president of Oglesby-Barnitz 
Bank & Trust Company, and R. 8S. WEATH- 
ERWAX has been elevated from assistant 
trust officer to trust officer. 


OKLAHOMA 


Oklahoma City—HUGH L. HARRELL 
will assume a vice presidency of The First 
National Bank and Trust Company on Sep- 
tember 15. He was formerly state treas- 
urer of Oklahoma and president of the Fed- 
eral Land Bank of Wichita. 


PENNSYLVANIA 


Bethlehem—CHARLES M. STAUFFER 
has been named vice president of First Na- 
tional Bank and Trust Company. ROBERT 
HUNTER was raised from assistant trust 
officer to trust officer. 

Millersburg—ROBERT WALTERS has 
been appointed secretary and treasurer, and 
J. A. NOVINGER assistant secretary of the 
Millersburg Trust Company. 

Pottsville—N. J. BEISEL has been elected 
president of Miners National Bank, succeed- 
ing the late Col. James Archbald. 

York—CHARLES H. MOORE, vice presi- 
dent and trust officer, has been elected pres- 
ident of York Trust Company, succeeding 
Ellis S. Lewis who became chairman of the 
board. Mr. Moore has been with the in- 
stitution since 1905. 


SOUTH DAKOTA 


Aberdeen—CLARKE BASSETT has been 
named president of Aberdeen National 
Bank & Trust Company. 


TENNESSEE 


Memphis—ALLEN B. MORGAN, mana- 
ger of the bond department, has been elect- 
ed vice president of First National Bank. 


WASHINGTON 


Seattle—_JOSEPH A. SWALWELL has 
been made president of Seattle-First Na- 
tional Bank. 


Trust Institution Briefs 


Chicago, Ill.—Officers of Chicago Title 
and Trust Company recently held an in- 
formal reception in honor of Charles L. 


Bartlett, Advisory Counsel, and J. Frank 
Graf, Vice President of the Company, who, 
this month, complete forty-five years of 
service with that institution and its con- 
stituent companies. 


Mr. Bartlett entered the employ of the old 
Title Guarantee and Trust Company as an 
attorney in August, 1892, Mr. Graf, the 
same month, entered the employ of Had- 
dock, Vallette and Rickcords Company, an 
early abstract firm, which later became the 
Securities Abstract and Title Company and 
in 1901 was consolidated with the Chicago 
Title and Trust Company. 


Louisville, Ky.—The Peoples Bank of 
Louisville has bought the assets, deposits 
and business of the Bank of Commerce. 
James G. Brown, president of the Peoples 
announced that the capital structure and 
officer set-up of his one year old bank would 
remain the same. 


Brookline, Mass.—The Norfolk County 
Trust Company has absorbed The Franklin 
National Bank, Franklin, Mass. 

Ely, Nev.—The First National Bank of 
Ely has been granted limited trust powers. 


Albany, N. Y.—The First National Bank 
of Ravena and the National Commercial 
Bank & Trust Company have completed the 
merger between the two institutions. 


Hudson, N. Y.—The New York State 
Banking Department has approved an in- 
crease in capital stock of the Hudson River 
Trust Company. 

New York, N. Y.—The National City 
Bank of New York has opened its 73rd 
branch in Greater New York. Donald Blod- 
get, assistant vice president, will be in 
charge. 

Winston-Salem, N. C.—Reports are cur- 
rent that two big bank mergers are being 
considered by the State Banking Commis- 
sion that would include six western and four 
northeastern counties. 


Mahanoy City, Pa.—The First National 
Bank recently went into voluntary liquida- 
tion. The institution was absorbed by the 
Union National Bank. 

Kent, Wash.—The Peoples Bank and 
Trust Company, Seattle, has absorbed The 
First National Bank of Kent. The Peo- 
ples will operate a branch in Kent. 

Bremerton, Wash.—Assets and liabilities 
of the Citizens Bank have been transferred 
to the Seattle-First National Bank. The 
local institution will be operated as a branch 
of the larger bank. 





Wills of the Month 


Frank A. Vanderlip 
Banker 


Frank A. Vanderlip, former Assistant 
Secretary of the Treasury, who was pres- 
dent of the National City Bank of New 
York from 1909 to 1919, named the City 
Bank Farmers Trust Company co-executor 
and co-trustee of his estate. 

The entire estate was left in trust for 
his wife except a $50,000 trust fund he 
established for his sister. Mr. Vanderlip 
vested control of the estate in the trustees, 
giving them practically unlimited powers 
to divide it in any way they saw fit. With 
the approval of the trustee Mrs. Vander- 
lip may invade the principal. 

In explaining the wide powers he said 
he considered the possibility of “future 
changed conditions in regard to property 
rights, taxation and many other social, 
economic and political matter: which if I 
could foresee, might lead me to make a very 
different disposition of my property.” 


John White Howell 
Aide of Edison 


John White Howell, who was associated 
with the late Thomas A. Edison in the de- 
velopment of the incandescent lamp, named 
in his will the National Newark and Essex 
Banking Company, Newark, N. J., co-exe- 
cutor. 

Mr. Howell was associated with Mr. 
Edison for years and when the latter sold 
his interest in the incandescent lamp to 
General Electric Company, Mr. Howell had 
charge of the works of the Edison lamp 
factory. He became a member of the com- 
pany engineering staff and continued in 
that capacity until his retirement in 1931. 

For his contributions toward the develop- 
ment of the incandescent lamp, Mr. Howell 
received the Edison Medal in 1924 from the 
American Institute of Electrical Engineers. 


Sir Robert L. Borden 
Prime Minister of Canada 


Sir Robert L. Borden was the wartime 
Prime Minister of Canada and was also the 
first statesman under whom Canada be- 
came a nation with a separate voice in for- 
eign affairs. 

Sir Robert was elected with an over- 
whelming majority in 1911, when the main 
question was that of trade reciprocity with 
the United States. He remained leader of 
the Conservation party and Prime Minister 
of Canada during the World war. After 
leaving the leadership of his party, Sir 
Robert took an important part in the 
League of Nations and many other peace 
parleys. | 

The National Trust Company, Ltd., Tor- 
onto, was named by Sir Robert as _ co- 
executor of his will. 


David Stewart Beyer 
Safety Expert 


David Stewart Beye1, author, lecturer, 
industrial safety expert and vice president 
and chief engineer of the Liberty Mutual 
Insurance Company of Boston, named The 
National Shawmut Bank of Boston as co- 
executor of his will. 

Mr. Beyer was a former director of the 
National Safety Council and the Massa- 
chusetts Safety Council and the author of 
several books and periodicals on safety and 
accident prevention. He was one of the 
early advocates of the adoption of the 
schedule rating of manufacturing risks in 
order that concerns providing safeguards 
would be reimbursed in the form of lower 
insurance rates. 


Major Arthur McKeogh 
Managing Editor, Good Housekeeping 


Major Arthur McKeogh, world war hero 
and manager of Good Housekeeping, named 
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the Chase National Bank of the City of 
New York co-executor of his will. 


He was a member of the Seventy-seventh 
Division and won a Distinguished Service 
Cross for services a few days before the 
“Lost Battalion” withstood the heavy Ger- 
man attacks for five days. He was often 
credited with saving the battalion. 

Major McKeogh held many editorial 
posts; he served the Saturday Evening Post 
as associate editor and art editor. He was 
editor of the Cosmopolitan and Cosmopol- 
itan Book Corporation in 1927, New York 
editor of the Red book in 1927-29, and since 
1929 managing editor of Goodhousekeeping. 


George F. Baker 
Financier 


George F. Baker, Chairman of the Board 
of the First National Bank of New York, 
named his own institution as co-executor 
and trustee of his estate. 


At the time of Mr. Baker’s death he 
was executor of his father’s estate, George 
F. Baker, Sr., and Surrogate James A. 
Delehanty of the N. Y. Surrogates’ Court 
signed an order directing that letters test- 
amentary be issued to the First National 
Bank. The latter’s estate was estimated 
to be $75,000,000. 


Mr. Baker succeeded his father as head 
of the bank which was known as _ the 
“bankers bank”, the institution in which 
other banks deposited surplus funds, as did 
governmental bodies and corporations. It 
encouraged no account of less than $200,000. 


John F. Underwood 
Developed Visible Typewriters 


John T. Underwood, retired chairman of 
the board of the Underwood Elliot Fisher 
Company, and founder of the Underwood 
typewriter business, named the Kings 
County Trust Company, Brooklyn, N. Y., 
co-executor of his will. 


Mr. Underwood developed and in 1886 
began manufacturing the Underwood type- 
writer, the first practical visible writing 
machine, which revolutionized the industry. 
The business grew so rapidly that by 1915 
he had created the largest and most com- 
plete typewriter factory in the world. His 
company, incorporated in 1903, was amal- 
gamated into the Underwood Elliot Fisher 
Company in 1927 and Mr. Underwood be- 
came chairman of the board at that time. 
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Howard Owen Edmonds Dies 
Past President of Trust Division 


Howard O. Edmonds, vice president of 
The Northern Trust Company, Chicago, 
was actively engaged in corporate trus- 
teeship for two score years. He entered 
the employ of The Northern Trust Com- 
pany in 1896. He was elected an Assis- 
tant Secretary one year later and in 1910 
he was made a vice president and head 
of the trust department, the position he 
held at the time of his death on July 20. 

Mr. Edmonds was long active in na- 
tional trust and banking circles. He 
was past president of the Trust Division 
of the American Bankers Association, a 
member of the Executive Council, and 
Chairman of the Executive Committee. 


H. O. EDMONDS 


To obtain information for the Committee 
on Trust Policies regarding methods of val- 
uation now used in accounting systems of 
the various trust institutions, the Trust 
Division, A. B. A., recently addressed a 
questionnaire to its methods inquiring as 
to what methods the book value of the va- 
rious types of fiduciary accounts is car- 
ried; what are the aggregate number of 
trusts and total book value of various kinds 
of accounts; and several other questions 
calling for an opinion in the form of a 
‘yes’ or ‘no’ answer. 





Excerpts From Selected Articles 


Death Taxes and Estate Liquidation 


By Dr. Carl Shoup and Bernard Shimberg. The 
Tax Magazine, June 1937. 


HE high death tax rates now in force 

in the United States have created sev- 
eral complex problems. One of the most 
important concerns the sale of some of the 
assets of an estate in order to obtain liquid 
funds with which to pay the tax, 

Some estates, upor the death of the ewn- 
er, may consist chiefly of assets that have 
no ready market—for example, a parcel of 
real estate located far from an active real 
estate center, a sole proprietorship interest 
in a business, shares of stock in a family 
corporation, or an extraordinarily large 
block of stock in any corporation. 

If death taxes are heavy, the necessity of 
selling an asset within a certain period of 
time may of itself seriously impair the 
value of such an estate: the estate may be 
able to pay the taxes when due only by sell- 
ing an asset for a far smaller amount than 
it would have obtained if more time had 
been available. Moreover, if the estate 
were allowed a longer period of time to pay 
the tax, sale of the asset might not be neces- 
sary. 

However, in some cases the sale would 
result in a decrease in value no matter how 
long a period was allowed for finding a 
purchaser. An estate might have to sell a 
part of some business or property that by 
its nature would offer less prospective in- 
come from the sold and the unsold parts 
than if it remained intact. These cases oc- 
cur, of course, only where the beneficiaries 
for some reason cannot borrow money on 
the business to pay the tax. 

The measures adopted by the federal gov- 
ernment and the states to minimize the 
damage to estates caused by the cash pay- 
ment of death taxes form the subject of 
this study.1 Liberal provisions concerning 


1A measure not discussed in the text is the ac- 
ceptance of payments in kind. Utah’s law is the 
only one in which such a provision was noted, and 
the Utah authorities report that no estate has yet 
taken advantage of it. The federal government has 
allowed payment in Treasury bonds and Treasury 
notes bearing interest at a rate higher than 4 per 


the time and method of payment (particul- 
arly those relating to interest and penalty 
charges) are the most obvious measures, 
and the most common. Another is the 
special allowance made for property taxed 
a short time before under a death tax or 
gift tax law. This allowance may have 
been enacted chiefly on the grounds of jus- 
tice in the distribution of the tax burden, 
but for present purposes, its chief signifi- 
cance lies in the relief that it affords to es- 
tates at a time when their liquid assets are 
possibly depleted because of the previous 
tax.? 

If a long period is allowed before an in- 
terest charge is imposed, if the interest rate 
is low, and if payment is not enforced by 
the authorities for some time, the estate 
has a correspondingly better chance of 
achieving sufficient liquidity to pay the tax 
without great capital loss. Whether the 
periods allowed, as cited below, are long 
enough to avoid most of the difficulties in 
making payment is best judged by special- 
ists in the field of estate administration. 

Federal Tax.—The federal estate tax law 
sets the due date at fifteen months after 
the death of the decedent. The commission- 
er, moreover, can extend the time of pay- 
ment eight years when prompt payment 
would impose an undue hardship. An in- 
terest charge of 6 per cent a year, starting 
three months after expiration of the statu- 
tory due date, is the only price that must 
be paid for the delay. Hence the true due 
date, when an extension is granted, is 
eighteen months after death. In the absence 
of an extension, delay in payment incurs 
an interest charge of 1 per cent a month 
from the statutory due date. No discount 
for prepayment is granted. 

State Taxes.—Most of the state laws do 
not contain such liberal provisions as those 
cent, with certain restrictions. Another attempt to 
obviate forced liquidation can be inferred from the 
provision of the Michigan law that lowers the regular 
rate by one-quarter for that part of the estate con- 
sisting of real estate that is being transferred to 
either a spouse or direct ancestors or descendants. 

? For convenience in presentation of the material, 
the applicable sections, articles, etc., in each case 
are not cited here, but can be obtained by communi- 
cation with the authors. 
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in the federal law for either the due date 
for payment? or adjustment of payment re- 
quirements in view of special circumstances. 
However, several states follow the federal 
law fairly. closely, while others are perhaps 
even more liberal. 

In general the state laws exert two forms 
of pressure against tax postponement by 
the estate in order to achieve a liquid con- 
dition without loss of value.4 One pressure 
is the interest charge applied to taxes that 
are not paid by the due date. A reduced 
rate or even a remission of interest may be 
granted upon extension of the due date by 
the tax authorities in some states. How- 
ever, under ordinary circumstances without 
extension an interest charge on delinquent 
payments is imposed in every state. 

The other pressure is the discount offered 
by eighteen states® for payment of the tax 
before the due date or an earlier specified 
date. The range of the allowance is from 
3 per cent of the tax due in a few states to 
a possible 12 per cent in Ohio, with a 5 
per cent rate by far the most common, Six- 
teen of these states grant the allowance in 
full for payment at any time before the 
specified date for payment, while New York 
and Ohio decrease the amount of the dis- 
count for every month that the tax remains 
unpaid. 


Interest Charge 


For the interest charge, only four states® 
set the due date at less than a year after 
death. For the discount, the same period 
(less than a year) is used by eleven states. 
Oregon is the only one of the four states 
that also allows a discount, and hence the 
only one where the less-than-one-year period 
applies to both the penalty and the discount. 

In three other states,’ the due date and 


* Regardless of the technical language of the par- 
ticular state laws, “due date’’ is used in this study 
to indicate the date on or before which the tax must 
be paid if an interest charge is not to be added to 
the tax due unless an extension is granted. 

* Throughout this study statements concerning states 
that levy both estate and inheritance taxes apply to 
both taxes (disregarding all deficiency estate taxes). 

° The first figures in the following parentheses in- 
dicate the maximum discount allowable; the second 
figures indicate the number of months from date of 
death within which the tax must be paid, if any dis- 
count is to be allowed. Arizona (5-12), California 
(5-6), Colorado (5-6), Idaho (5-6), Indiana (5-12), 
Kentucky (5-9), Michigan (5-12), Montana (5-18), 
New Hampshire (3-6), New York (5-6), North Caro- 
lina (3-6), Ohio 
(5-3), Tennessee (5-30 days from assessment), West 
Virginia (3-6), Wisconsin (5-12), Wyoming (5-16). 

° Arkansas (6), Louisiana (6), Missouri (9), Oregon 
(8). The figures in parentheses indicate the number 
of months from date of death. 


(12-1), Oregon (5-8), Pennsylvania - 
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a consequent interest penalty mignt occur 
within a period shorter than a year, because 
the due date is determined from the date of 
tax assessment or tax notice rather than 
the date of death of the decedent. 

In thirty-four other states® the due date 
ranges from twelve months to twenty-four 
months after date of death. The remain- 
ing six states? measure the due date from 
the date of appointment or qualification of 
the administrator or executor. ; 

No state except Arkansas, Louisiana, and 
Texas!0 exacts an interest charge higher 
than 12 per cent a year, and only seven 
states!1 impose a maximum 12 per cent rate. 
The period for which the interest charge is 
applicable is calculated in one of two ways: 
from the due date, or from the date of 
death. All the 12 per cent charges except 
Missouri’s are based on the former method 
and consequently may impose a lighter bur- 
den than some of the lower-rate charges 
that are applicable from the date of death. 
The most common interest charge is 10 per 
cent a year, applicable from date of death.12 
The lowest is 4 per cent from due date, in 
Delaware. 

Further measures for relieving the im- 
mediate pressure on the estate are granted 
in some states in the form of an extension 


* Delaware (30 days after notice of tax due—state 
law requires such notice within 13 months after death, 
unless computation is delayed by. litigation), Georgia 
(6 months after notice of tax due—executors’ returns 
are not required until 12 months after their qualifi- 
cation). Texas (3 months after assessment—estate 
return filing not required until 6 months after execu- 
tor comes into control of the estate). 

SIn this and the subsequent footnote the figures in 
parentheses refer to months after death unless other- 
wise indicated. Alabama (12), Arizona (18), Cali- 
fornia (24), Colorado (12), Connecticut (14), Florida 
(12), Idaho (12), Illinois (12), Indiana (18), Iowa 
(18), Kentucky (18), Maine (15), Michigan (18), Min- 
nesota (12), Mississippi (12), Montana (18), Nebraska 
(12), New Hampshire (15), New Jersey (12), New 
York (18), North Carolina (12), North Dakota (12), 
Ohio (12), Oklahoma (12), Pennsylvania (12), South 
Dakota (12), Tennessee (12), Utah (12), Vermont 
(24), Virginia (12), Washington (15), West Virginia 
(12), Wisconsin (18), Wyoming (16). 

® Kansas (12), Maryland (13), Massachusetts (12), 
New Mexico (12), Rhode Island (15), South Carolina 
(12). 

©The Arkansas rate is 16 per cent, applicable after 
12 months from date of death, but reducible by court 
order to 6 per cent for “unavoidable cause of delay’ ; 
the Louisiana rate is 1 per cent monthly after the 
due date, with a 2 per cent rate applicable after an 
additional 12-month period; Texas imposes a flat 2 
percent monthly rate from date of assessment. 

11 Alabama, Florida, Georgia, Missouri, Oklahoma, 
Pennsylvania, Virginia. 

#2 Arizona, California, Colorado, Idaho, Illinois (10 
per cent rate applied only to payments overdue by 
over 6 months), Indiana, Kentucky, Montana, New 
Jersey, New York, Wisconsin. 
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of time for payment or a reduction or re- 
mittance of the interest charge otherwise 
applied to unpaid taxes due. Application 
for these allowances is made to either a 
tax administrative officer or a judicial of- 
ficer. 


The language of the statutes is generally 
not specific enough to allow a definite group- 
ing of the states. The laws contain three 
ways of expressing the bases for the con- 
cession. These are: (1) undue hardship, 
(2) claims against the estate, necessary liti- 
gation, or other unavoidable cause of delay, 
(3) for cause shown, or where circumstances 
require it. The first classification un- 
doubtedly refers to such a condition as lack 
of estate liquidity. The language of the 
two other classifications is too vague to war- 
rant any assumption concerning the tax au- 
thorities’ interpretation of them. 


Nine states!3 specifically make the allow- 
ance because of the undue hardship that 
payment at the usual time would impose. 
Eight of these states!4 set a limit to the 
extension period. Thirteen states!5 grant 
an allowance for the reasons given in the 
second classification above. Fourteen 
states!6 grant an allowance in accordance 
with the third classification. The statutes 
of the other states either have no relevant 
provisions or grant the allowance only be- 
cause of conditions that prevent determina- 
tion of the tax. 


Allowance for Previously Paid Taxes 


Closely related to the problem of liquidity 
are the provisions in some death tax laws 
exempting property that has recently passed 
at death (or sometimes as a gift inter vivos) 


and has at that time incurred a tax. Es- 
tates sometimes change owners by gift inter 
vivos or by inheritance two or three times 
in quick succession. If not enough time in- 
tervenes between these changes of owner- 
ship to build up liquid assets, the estate of 
course becomes drained of them by the suc- 
cessive tax payments. 


8 Alabama, Colorado, Florida, Georgia, Iowa, Mary- 
land, Mississippi, New York, Tennessee. 

14 Alabama (5 years), Colorado (2 years), Florida 
(5 years), Georgia (follows federal administration), 
Iowa (18 months), Maryland (follows federal admin- 
istration), Mississippi (6 months), New York (5 years, 
but 6 years if tax exceeds $10,000,000). 

%* Arizona, California, Colorado, Idaho, Kentucky, 
Minnesota, New Jersey, North Carolina, Oregon, 
Pennsylvania, Rhode Island, South Dakota, Wiscon- 
sin. 

16 Connecticut, Indiana, Maine, Massachusetts, Mich- 
igan, Missouri, Montana, New Hampshire, New Mex- 
ico, Ohio, South Carolina, Utah, Vermont, West Vir- 
ginia. 
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Federal Tax.—Property upon which there 
is paid a federal estate tax or a gift tax is 
exempt from those levies for a period of 
five years from the date of the death or gift. 
Property that was received in exchange for 
such property is likewise exempt for the 
same period—five years from the date when 
the latter property passed by death or gift. 

State Taxes.—Most of the state govern- 
ments do not make any allowance for prop- 
erty previously taxed. Of the tax laws of 
the forty-seven states, only eighteen have 
relevant provisions.17 However, the allow- 
ances of four of these states!§ are given on 
a basis so limited in scope and application 
that they are disregarded in this study. The 
provisions of the other fourteen are de- 
scribed in the following paragraphs and are 
given in tabular form in Table 1. 

Six states!® make the allowance only when 
the beneficiary is in a certain class of re- 
lationship to the present decedent, which 
generally includes lineal ancestors and de- 
scendants, spouse, and brother or sister. 
Further, three of these states? require that 
the present decedent must also have been 
in the same class of relationship to the prior 
decedent. 


Three states make the allowance in the 
form of a tax credit on account of the tax 
paid on the previous transfer.21 In each 
case the credit is limited to the tax due in 
respect to the property at the present 
transfer. A difficult problem in apportion- 
ment of the credit can arise when the prop- 
erty is distributed among beneficiaries sub- 
ject to different rates of tax under an in- 
heritance tax law. The specific point in- 
volved is whether the credit should be ap- 
portioned on the basis of the value of the 
property received or of the tax payable by 
each legatee. Colorado apportions the cred- 
it on the tax payable basis. The Tennessee 
law is silent on this point. The problem 


17 California, Colorado, Delaware, Idaho, Iowa, Ken- 
tucky, Mississippi, Montana, New York, North Caro- 
lina, North Dakota, Oregon, Tennessee, Texas, Vir- 
ginia, Washington, West Virginia, Wisconsin. 

18 Wisconsin and Montana grant the allowance only 
to property passing from a widow to her child, upon 
which the former has paid an inheritance tax and 
which was transferred to her within a certain pe- 
riod before the present transfer. The laws in Dela- 
ware and Virginia provide in general that no tax is 
payable on a transfer where the beneficiary died be- 
fore coming into possession of his legacy and before 
paying the tax due. For purposes of taxation of the 


- second transfer, assessment is made on the assumed 


basis that there was no intermediate beneficiary. 

18 California, Idaho, Kentucky, North Carolina, 
Washington, West Virginia. 

20 California, Idaho, Washington. 

21 Colorado, North Dakota, Tennessee. 
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cannot arise under the North Dakota estate All the states except New York restrict 
tax. the allowance to those cases where the 
prior tax was levied under the laws of the 
same state. The New York allowance is 
given only in respect of prior taxes paid 
under the gift tax provisions of the federal 
Revenue Act of 1932 or under the estate 
tax provisions of the Revenue Act of 1926, 
which includes any tax paid under the New 
York law up to—but not beyond—the 80 per 
cent credit. 

Nine of the states definitely extend the al- 
lowance to property received in exchange 
for property previously taxed within the 
specified prior period.3° 


Other Forms of Allowance 


All the other states grant the allowance 
in the form of an exemption or a deduction 
from the gross estate. Limitations concern- 
ing valuation are applicable to both types 
of allowance. Seven states limit the al- 
lowance to the property valuation used in 
the prior transfer,?2 two states provide that 
the property valuation used in the present 
transfer be also used as the measure of the 
allowance,?3 and two states do not indicate 
which valuation is to be used.24 

The prior time period for which the allow- 
ance on a transfer is granted ranges from 
one to five years. Five of the fourteen state 
laws give the allowance on the basis of a 
five-year period,*5 one for four years,26 two 
for three years,?7 four for two years,?8 and 
two for one year.2® Although the language 
of some of the laws is obscure, it can be 
stated that most of these states measure the 
time period from date of prior transfer to 
date of present transfer. 


*2 California, Kentucky, New York, Oregon, Texas, 
Washington, West Virginia. 

*8 Iowa and Mississippi. 

*4Tdaho and North Carolina. ‘ 

°5 California, New York, North Dakota, Tennessee, 
Texas. 

*6 Tdaho. 

*7 Colorado and West Virginia. 

28 Towa, Kentucky, Mississippi, North Carolina. 

*® Oregon and Washington. 

30 Colorado, Idaho, Iowa, Kentucky, Mississippi, New 
York, North Dakota, Tennessee, Washington. 


Outline of Specific Provisions in State Death Tax Laws Granting Allowances 
for Property Previously Taxed! 
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California 
Colorado 
Kentucky 
Mississippi 
New York 
Tennessee 
Washington 
West Virginia 


Nature of Allowance: 
Tax credit oe eur: 
Deduction from gross estate’ . 
Exemption from gross estate’ 
Availability of Allowance: 
All beneficiaries .... 
Specified beneficiaries 
Retrospective Time Period: 
One year 
Two years 
Three years 
Four years . 
Five years ... : 
Definition of Time P. 
Date of prior transfer to date of present transfer 
Due date of prior tax to date of present transfer. . 
Valuation Basis of Property: 
Valuation in prior transfer . 
Valuation in present transfer 
No provision ; 
Tax credit allowed * 
Political Unit Whose Tax Forms Basis for Allowance: 
State itself . 





Yes 


No. 


1No analysis is attempted here of the laws of the four states that 
make allowances in respect to previously taxed property only on a 
very limited basis. See footnote 18 above. 

For inheritance taxes, the deduction or exemption is made from 
the distributive shares. 

?The language of the law is not wholly clear on this point. 

*No valuation problem involved in tax-credit states. 

* Though the method of allowance is exemption, this exemption ex- 
tends only to the value represented in the prior transfer. Any incre- 
ment in value is taxable, 


2 


*The language of the law indicates that the valuation to be used 
is the lower of the two valuation bases. 

™*This deduction shall be allowed only where a gift tax injposed 
under the United States Revenue Act of 1932 or an estate tax imposed 
under the United States Revenue Act of 1926 or anv prior act of 
Congress of the United States, was finally determined and paid by 
or on behalf of such donor.” AfcKinney’s Consolidated Laws of New 
ia” euememe Book 59, Tax Law, Supplement, 1936, sec. 249-s, 
Pe : 
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The Common Stock Theory of Invest- 
ment 


CHELCIE C. BOSLAND, Asst. Prof. of Economics, 
Brown Univ. The Ronald Press Co., New York. 
$2.50. 


Dr. Bosland coordinates the findings, 
methods and assumptions of all significant 
factual investigations made in recent years 
into the common stock theory of investment, 
the belief that common stocks are more 
profitable long term holdings than preferred 
stocks or bonds. Many of these inquiries 
led to the conclusion that this theory did 
not stand the test of the 1929-1932 depres- 
sion in stock prices. The author neither 
agrees nor disagrees entirely with this con- 
clusion but his conviction is that, with the 
probability of continued national growth, 
and in the absence of “over-whelming dif- 
ficulties of a political nature”, the investor 
who is able to tie up his funds for a fairly 
long period of time can reasonably expect 
to gain “by taking advantage of the long 
time upward trend in the value of common 
stocks of representative corporations in 
leading American industries.” To overcome 
the danger of high individual stock risks, 
proper diversification and reasonable pur- 
chase prices are essential. On this basis, 
the authors feels that common stocks will 
yield, over a period of years, a return ex- 
ceeding that on high grade bonds. 


0 
Interdependent Taxes 
Commerce Clearing House, Inc., Chicago, Ill. $2. 


Here are presented formulae and tables 
for computing federal and state income 
taxes where mutually deductible. The neces- 
sity and utility of such formulae are ap- 
parent when it is realized that the prob- 
lem in these cases is that of deducting one 
“unknown” from another “unknown.” The 
technique set forth in this pamphlet is de- 
signed to meet the requirements of all states 
where the situation obtains. The formulae 
are accompanied by explanatory discussions 
and detailed illustrative cases. If compre- 
hensible, this effort should be very valuable. 


Federal Income and Estate Tax Laws, 
Correlated 
WALTER E. BARTON, Attorney at Law, and 
CARROLL W. BROWNING, Chief Accountant, 


U. S. Navy Dept., Ret’d. Callaghan and Co., Chi- 
cago, Ill. $12. 


One feature of tax books published in re- 
cent years is to make research more and 
more facile for the profession. This work, 
of which this is the seventh edition, was 
one of the first to recognize the importance 
of a convenient reference. The present vol- 
ume correlates the Income Tax Acts from 
1924 to 1936, with amendments, the various 
Estate Tax Acts of 1916 to 1926, with 
amendments, the Gift Tax Acts of 1924 and 
1932, with amendments, and several other 
tax statutes. The result is that, on any 
particular phase of the problem, one can 
find at a glance the corresponding section 
in each of the respective acts. 

There is but one regret and ‘that is the 
absence of the annotations which appeared 
in the previous editions. The authors were 
convinced by the opinion of many readers 
of the earlier works that the greatest value 
lay not in the annotations but in the cor- 
relation of the laws. This disadvantage is 
tempered by the existence of other excellent 
volumes with copious citations, of which 
this publisher’s Law of Federal Income Tax- 
ation by Paul and Mertens, is one. 

oO 


Distribution of Property of Decedents 
In New York 


LEON SEKESON, Attorney at Law. 
Surety Co. of New York. Gratis. 


American 


This is the sixth edition of what has 
come to be a very valuable pamphlet to 
members of the Bar and others interested 
in the law of decedents’ estates. In addi- 
tion to tables showing the principles of dis- 
tribution, there are model forms for the 
computation of state and federal estate 
taxes. The narrative style, covering the 
substance of the many provisions in the 
law, makes it very convenient for the busy 
practitioner to discover the point he is 
seeking. 
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The Valuation of Property 


JAMES C. BONBRIGHT, Prof. of Finance, Col- 
umbia Univ. McGraw-Hill Book Co., Inc. New 
York. $12. 


This treatise on the appraisal of prop- 
erty for different legal purposes is the re- 
sult of research in legal and economic theor- 
ies of property valuation conducted by the 
author under the auspices of the Columbia 
University Council for Research in the So- 
cial Sciences. The scope of the study is 
extraordinary, being a critical analysis of 
principles applied by the courts in all the 
major fields of property law. Modern 
trends in economics are stressed as affect- 
ing the development of a general theory of 
valuation. 


Some of the chapters of particular inter- 
est are “Valuation under the Estate and In- 
heritance Taxes”, “Valuation under the Fed- 
eral Income Tax”, “Mortgage Foreclosures 
and Corporate Reorganizations”, and “Val- 
uation of Corporate Stock under the Fed- 
eral Income Tax.” A chapter on “Conclu- 
sions” presents a very convenient summary 
of the two volumes. Doubtless this work 
will receive recognition as the outstanding 
book written on this complex and technical 
subject. 


——_—o 


Business Security 
LEON GILBERT SIMON. The Selavision Com- 


pany, Greensboro, N. C. $7.50. 


This most attractive manual is designed 
to afford underwriters a visual presentation 
to prospects showing a graphic picture of the 
need and advantages of business insurance 
on the lives of key men and owners. The 
desirability of establishing a trust of these 
policies is pointed out. The set up, a leath- 
er-covered brochure with spiral bindings, 
and the illustrations should make a very 
definite and favorable impression on the 
prospect—the first step in selling any ser- 
vice. 


a 


Unauthorized Practice Decisions 


GEORGE E. BRAND, Attorney at Law. The De- 
troit Bar Assn., Detroit, Mich. $2.75. 


While this book is dedicated to the Unau- 
thorized Practice of Law Committees of 
bar associations throughout the country, it 
is of interest also to corporate fiduciaries 
because of the many decisions on practice 
of law by trust companies. These cases 
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can be read with less concern now than a 
few years ago in view of the gratifying im- 
provement in the relations between trust 
institutions and the bar, due largely to the 
efforts of the American Bar Association and 
the Trust Division of the American Bankers 
Association through their respective agen- 
cies for cooperation. 


() ——— + 


Present Day Banking, 1937 


BANKING, New York. $2.50 to members of the 
A. B. A. $3.50 to others. 


This is a collection of the proceedings of 
regional conferences of the American Bank- 
ers Association held this Spring in Pitts- 
burgh, Portland and Atlanta. The address- 
es are arranged according to subject matter 
and the correlation affords a broader pic- 
ture of each problem. Two chapters deal 
directly with trust work: “Preserving the 
Association between Banking and Trust 
Business”, and “Research in the Trust 
Field.” Others touch upon it incidentally. 
Typography as well as content make for 
easy reading. 


——_——0 


The New Deal’s Objectives 


In its program of making the federal 
government “the over-all master planner 
for the whole national economy,” the New 
Deal is using the major devices of taxa- 
tion, labor policy and farm benefits to 
accomplish its aim, declared Frederick 
Shelton, counsel of the Kiplinger Wash- 
ington Agency, in an address before the 
Graduate School of Banking assembly last 
month. Mr. Shelton stated that regard- 
less of the outcome of the 1940 election, 
the major changes of the past four years 
will endure. 

“Old-age pensions will be with us from 
now on. 

“The full and free gold standard prob- 
ably is gone forever. 

“Managed currency, 
trolled credit policies, 
some form. 

“Unionization of labor will become uni- 
versal, with increased political power for 
labor unions. 

“Federal power will continue to grow, 
and State power to diminish. 

‘“‘With the great increase in social func- 
tions of Government a high level of taxes 
will be required. The tax rates of 1929 
will not be enjoyed again in our genera- 
tion.” 


Government con- 
will continue in 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 
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Accounting—Court—Finality of Or- 
der In Absence of Fraud 


Wisconsin—Supreme Court 
Estate of Penney, 274 N. W. 247. 


Testator died in 1922, owning a theater 
and certain business buildings and farms. 
His will required the executors to sell all 
the property and establish a trust fund. In 
violation of the terms of the will, the exe- 
cutors proceeded to manage the estate as a 
going concern, and by 1931 they had ac- 
cumulated losses of about $35,000. The or- 
iginal executors resigned in 1926 and were 
discharged by order of the court after a 
hearing in which the beneficiaries partici- 
pated. The court thereupon appointed an 
administrator with the will annexed, who, 
in turn, resigned and was discharged in 
1930. The new administrator then appoint- 
ed remained in office for a year and re- 
signed and was similarly discharged. In 
1936 the beneficiaries brought a proceeding 
to have all of these former executors and 
administrators cited for examination as to 
their management of the estate, and to have 
their respective accounts surcharged for the 
losses resulting from their maladministra- 
tion. All of them refused to appear or to 
be examined, and they were adjudged in 
contempt of court. 


HELD: Judgment reversed. The orders 
discharging each of the executors and ad- 
ministrators were entered upon a full ac- 
counting and without any fraud or conceal- 
ment, and cannot be attacked at this late 
date. Granting that such orders were er- 
roneous because of the maladministration 
clearly appearing from the record, the or- 
ders were not paid but were within the jur- 
isdiction of the county court, and cannot be 
set aside except for fraud, of which there 
is no evidence in the present record. 


Conn. Investment Counselors Must Register 


Investment counselors and their represen- 
tatives in Connecticut are now required by 
a state law to register with the securities 
division of the State Banking Department 
by filing a record of their services and 
background and pay a fee of $50. 


Assets — Protection—Recovery By 
Ad Administrator In Behalf of 
Creditors 


Connecticut—Supreme Court 


Frank J. Finnegan, Administrator (Estate of Em- 
ma L. LaFontaine) v. William LaFontaine et al, 
122 Conn. 561. 


A woman transferred shares of stock to 
her husband for the purpose of avoiding 
possible attachment by her creditors and he 
pledged the stock as collateral for his bank 
loan. Upon her death, the plaintiff, as ad- 
ministrator, brought suit against the hus- 
band to obtain possession of the shares of 
stock. 

HELD: 1. An administrator so far rep- 
resents creditors that it is his duty to in- 
ventory property conveyed by the decedent 
in fraud of them when that property is 
needed for the payment of debts and to in- 
stitute all necessary proceedings to appro- 
priate it to that use; nor need he wait until 
the debts of the estate have been determined 
before taking action to secure it, 

2. Any value in the stock over the amount 
necessary to pay the claim of the bank and 
not needed to pay claims against the es- 
tate may be made available by the admin- 
istrator for distribution to the heirs. 


Compensation — Right of Attorneys 
Defending Trust To Fees From Es: 
tate 


Nebraska—Supreme Court 
In re Gibbons Estate, 272 N. W. 553. 


Trustees were sued at law and one of the 
trustees employed counsel to defend the ac- 
tions against the trustees in their trust ca- 
pacity. A successful defense was made but 
because both trustees had not joined in au- 
thorizing the employment of counsel they 
refused to pay. 

HEwD: Judgment for the reasonable 
value of the services rendered. The court 
stated; “Where there are two or more joint 
trustees of a trust all should act together, 
unless the trust instrument provides other- 
wise”, but an attorney employed by one 
trustee is entitled to compensation for suc- 
cessfully defending the trust estate. 
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Corporate Trust—Trustee—Foreclos- 
ure Improper Where Bondholders 
Agreed To Extension 


Illinois—Appellate Court 


Chicago Title & Trust Company v. Chief Wash 
Co., 291 Ill. App. 275. Rehearing denied July 
12, 1937. 


Suit by Chicago Title & Trust Company, 
as successor trustee, to foreclose trust deed 
securing $65,000 bond issue was filed July 
7, 1934. On June 18, 1934 Chief Wash 
Company had procured a deposit of 80% of 
outstanding bonds under an extension agree- 
ment, and so advised the trustee. The trust 
deed did not require a foreclosure unless 
25% of the bondholders demanded such ac- 
tion. The trustee was advised by counsel as 
to its duty to act without prior notice to 
the mortgagor and without request from 
the bondholders, and thereupon filed its bill 
to foreclose the trust deed. The trustee 
was neither requested to foreclose nor to 
refrain from foreclosing the trust deed. 


By September 15, 1934 all but $800 par 
value of the bonds had been deposited. By 
October 6, 1934 all bonds had been deposited 
and proper endorsements were made evi- 
dencing the extension. The trustee fur- 
nished a statement of its costs, expenses 
and charges, which were claimed to be un- 
reasonable and exorbitant. The trustee re- 
plied that its action in filing the complaint 
was in accordance with its duties, and that 
in its opinion the court should pass upon 
the matter of fees. Thereafter the mort- 
gagor filed its amended and supplemental 
answer and counterclaim claiming damages 
in the sum of $200,000 and requesting the 
removal of the trustee. On the same day 
intervening petitions were filed by certain 
bondholders which also prayed for the re- 
moval of the trustee. 


HELD: There was no pressing need for 
the trustee to file its bill to foreclose. While 
it is true the court will not substitute their 
judgment for that of the trustee, still they 
will interfere where from all the facts it 
would appear that the trustee in filing the 
bill to foreclose did not act for the best in- 
terests of the estate but in fact was arbi- 
trary. The question of good faith of the 
trustee is always before the court. The 
trustee should act for the best interests of 
all the parties. Where the trustee had re- 
ceived notice that 80% of the bondholders 
had agreed to an extension of the time of 
maturity of the loan and during the pen- 
dency of the proceedings all of the bond- 
holders joined in the plan of extension the 
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trustee was not justified in filing the bill to 
foreclose. The fact that the trustee was 
advised by an attorney to file the bill may 
go to the good faith of the trustee. The 
trustee had knowledge of the efforts of the 
parties through negotiations to extend the 
maturity of the loan, which fact would in- 
dicate that there was no extreme necessity 
of filing the bill to foreclose. In answer 
to the statement that the trustee was at all 
times willing to accept whatever the court 
would allow and upon payment thereof to 
resign providing the whole proceedings, in- 
cluding the counterclaim for damages, were 
dismissed, the court held that an appeal 
had been taken from the decree removing 
the trustee and the court was duty bound 
to pass upon the questions called to its at- 
tention. The decree of the trial court re- 


moving the trustee was justified. 


Distribution—Joint Bank Account — 
Necessity of Elements of Gift 


Iowa—Supreme Court 
Taylor v. Grimes, 273 N. W. 898. 


The defendant acted as counselor and ad- 
visor for decedent for a number of years 
prior to her entry into the home for the 
aged. For none of his services was he ever 
paid. The decedent after her entry into 
the home for the aged changed the nature 
of her bank account from one in her name 
only to one in her name and in the alter- 
native in the defendant’s which gave him 
the right to draw on the account. The only 
time, however, he drew on the account was 
for the benefit of decedent. After decedent’s 
death, defendant claimed the account as his 
own asserting that it was a joint account 
and he as survivor was entitled to full and 
complete ownership over it. 


HELD: Judgment for the 
against the defendant affirmed. 


plaintiff 


The opening of a joint bank account with 
the defendant having an equal right to 
draw upon it did not establish a gift. For 
a valid gift there must be a present intent 
to part with title and dominion over an ob- 
ject and delivery of the subject matter of 
the gift. The law in Iowa is that a bank 
deposit in the name of one and another 
does not amount to a gift unless the deposi- 
tor intend to make a gift and also divest 
himself of all control and dominion over 
the subject of the gift. 

The advanced age of decedent, her phy- 
sical and mental fraility and the existence 
of a relationship of trust and confidence 
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placed the burden on the defendant to show 
that when decedent made her bank account 
a joint one she did it with full intelligence 
and understanding of the legal results which 
defendant contends existed. 


Distribution — Virtual Adoption by 
Estoppel Entitling Child To Inherit 


Georgia—Supreme Court 
Rieves v. Smith, Executor, July 22, 1937. 


The mother of Rieves entered into a writ- 
ten contract with Brice under which the 
plaintiff, for a stipulated consideration to 
be paid to him upon his arrival at majority, 
was to live with Brice during his minority 
and was to be trained in the arts of hus- 
bandry. The Court held the agreement was 
one of apprenticeship and did not support 
the allegations of the bill that the plaintiff 
was virtually adopted by Brice so as to en- 
title the plaintiff to inherit. It was con- 
ceded there was no statutory adoption. 


The evidence disclosed that after the 
plaintiff arrived at his majority, Brice at 
various times made statements the general 
purport of which was that the plaintiff was 
the adopted child of Brice and would in- 
herit his property. It was averred that the 


plaintiff had acted on these representations 
and had from time to time performed va- 
rious services for Brice. 


HELD: Notwithstanding the written 
contract was one of apprenticeship and that 
it could not be varied or contradicted by 
other evidence, the executor of Brice was 
estopped by virtue of the representations 
made by the deceased to deny that the plain- 
tiff had been virtually adopted and that he 
was entitled to inherit the estate of the 
latter. Brice left no children, but under- 
took to dispose of his property by will to 
others than the plaintiff. 

This is believed to be the only case de- 
cided by the Courts in this country in which 
a claimed right to the estate of a decedent 
is sustained on the doctrine of estoppel. The 
soundness of this decision is believed to be 
open to question. 


Distribution—Widow’s Right of Elec- 
tion As Affected by Trust. 


New York—Court of Appeals 
Matter of Clark, 275 N. Y. 2. 


Section 18 of the Decedent Estate Law 
provides in part as follows: 


“***A personal right of election is given to the 
surviving spouse to take his or her share of the 
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estate as in intestacy, subject to the *** excep- 
tions contained in this section. 


(d) Where the Will contains an absolute legacy 
or devise, whether general or specific, to the sur- 
viving spouse, of or in excess of the sum of 
$2,500, and also a provision for a trust for his 
or her benefit for life, of a principal equal to or 
more than the excess between said legacy or de- 
vise, and his or her intestate share, no right of 
election whatsoever shall exist in the surviving 
spouse. 

(zg) The provisions of this section with regard 
to the creation of a trust, with income payable for 
life to the surviving spouse, shall likewise apply 
to a legal life estate *** for the benefit of the 
surviving spouse.***”’ 


In Matter of Curley, 245 App. Div. 255, 
affirmed without opinion 269 N. Y. 504, the 
court held that the widow had a right of 
election to take against the will, notwith- 
standing the creation of a trust for her 
benefit, basing its decision in part upon 
the fact that under the will the executors 
and trustees were given power to retain se- 
curities owned by the trustees, in setting 
up the trust to distribute securities in kind 
at values determined by them and to in- 
vest funds of the trust in non-legal invest- 
ments, and on the further fact that the 
executors and trustees were not required 
to give a bond. 


In the reported case the decedent by his 
will established a trust for the benefit of 
his widow consisting of one-half of his net 
estate and gave to his executors and trus- 
tees power to retain securities owned by 
him and in setting up the trust to distribute 
such securities in kind at values determined 
by them. He also gave the trustees power 
to invest in non-legals and provided that 
they should not be required to give bond. 


Based upon the decision in Matter of 
Curley, supra, the Surrogate and the Ap- 
pellate Division held that the widow had 
a right of election to take against the will. 
The Court of Appeals reversed, stating that 
the granting of discretionary powers to the 
executors and trustees did not permit them 
to act arbitrarily and that the Surrogate 
had jurisdiction to direct an equitable dis- 
tribution so as to insure to the widow her 
intestate share, and therefore she had no 
right of election to take against the will. 
In speaking of the Curley case, the Court 
of Appeals stated: 


“In affirming the order in the Curley 
case withdut opinion, this court did not 
adopt the reasoning of the opinion at the 
Appellate Division. In reaching the same 
conclusion we were controlled by the fact 
that the trust created by that testator did 
not constitute the intestate share, ***. 
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Investments — Liability For Improp- 
erly Taking Title To Mortgage 


Nebraska—Supreme Court 
Rotzin v. Miller, 274 N. W. 190. 


Will provided that $5000 legacies to min- 
or children should be held in trust by the 
executors during their minority. The ex- 
ecutors invested the funds in a mortgage 
taking the name of a corporation with the 
addition of the word “Trustee” which cor- 
poration held the loan papers and later 
took a deed in satisfaction of the mortgage. 
The court in holding the executors liable for 
the funds, with interest, said: 


“It is the duty of a trustee accepting 
money for safekeeping and investment to 
account for the investments and income, to 
report his fiduciary transactions to his bene- 
ficiary and to surrender the trust funds in 
his hands upon the termination of the trust 
relationship. *** Defendants did not per- 
form their duties as trustee, or transact the 
business of the trust as provided by law, or 
keep proper accounts, or hold the corpus of 
the trust in the name of the beneficiary, or 
in their own names as trustees for the 
beneficiary, or fully inform her of their fidu- 
ciary transactions or turn over to her the 
trust property within a reasonable time af- 
ter she reached her majority. Consequent- 
ly they are not entitled to compensation for 
services or to expenses or to costs or to 
fees of attorneys for defending this suit.” 


Investments — Right of Individual 
Trustees to Object to Investments 
by Corporate Trustee 


Pennsylvania—Supreme Court 
Estate of Joseph S. Rambo, January Term, 1937, 
No. 32, decided July 7, 1937. 


The Supreme Court sustained the Or- 
phans’ Court of Montgomery County in dis- 
missing exceptions taken by two individual 
trustees to an account filed covering a fund 
set aside for the payment of an annuity to 
the decedent’s daughter, where it appeared 
that, subsequent to the event, the excep- 
tants, being the two individual co-trustees, 
had by their conduct acquiesced in and af- 
firmed the act of the corporate trustee or- 
iginally taken without their knowledge in 
investing funds of the estate in certificates 
of participation in a mortgage pool (de- 
clared by that court to be a legal invest- 
ment in Guthrie’s Est., 320 Pa. 530). 


HELD: “The general rule is that a trus- 
tee who, by failure to act or by direct ac- 
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tion, has enabled his co-trustee to obtain 
exclusive possession of the trust subject- 
matter, must examine the investments and 
accounts of the active colleagues. ‘This 
duty to supervise exists whether the inac- 
tive trustee, at the time he becomes a trus- 
tee, finds the co-trustee in control, or has 
passively allowed the co-trustee to take ex- 
clusive possession, or by his own positive 
act put the ¢o-trustee in possession.’ Bo- 
gert, ‘Trusts & Trustees’, sec. 587 (1935). 
“The exceptants are not in position to 
question the’ propriety of this investment, 
If, as the court below found, they were 
aware of the facts and received benefits 
from the investment, affirmance of the in- 
vestment may be implied. See MacFar- 
lane’s E'st., 317 Pa. 377, 381, 177 A. 12, and 
Strawbridge’s Est., 322 Pa. 406, 185 A 726. 


“If, on the other hand, they failed to su- 
pervise the work of their corporate trustee 
and failed to examine the investments made 
by it, they were negligent and will not now 
be heard to set up their own negligence to 
test the legality of the investment. The 
action of the court below in dismissing the 
exceptions was proper.” 


Jurisdiction—Conflict of Laws—vVal- 
idity of Provisions That the Law 
of Settlor’s Domicile Shall Govern. 


New York—Court of Appeals 


Shannon v. Irving Trust Company, Reported be- 
low: 246 App. Div. 280; digested, 62 Zrust Com- 
panies 343 (March 1936). 


The Court of Appeals affirmed the decis- 
ion of the Appellate Division that a trust 
created in New York by a resident of New 
Jersey with a New York trustee was valid, 
notwithstanding that its dispositive pro- 
visions violated the New York law with re- 
spect to accumulations of income, since the 
trust would have been valid under the law 
of New Jersey and the trust agreement 
specifically provided that the law of the 
State of New Jersey should govern the con- 
struction thereof. 


Jurisdiction — Power of Domiciliary 
Court To Affect Proceeds From 
Sale of Land Sold Under Ancillary 
Administration 


Nebraska—Supreme Court 
In re Schram’s Estate, 271 N. W. 694. 


A resident of Colorado died owning land 
in Nebraska which was sold by the ancil- 
lary administrator to pay debts. The Colo- 
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rado administrator demanded the surplus in 
the hands of the ancillary administrator to 
pay attorney’s fees and widow’s allowance 
as ordered by the Colorado court. 


HELD: The balance from the adminis- 
trator’s sale “remains impressed with the 
character of real estate for the purpose of 
determining who is to receive it.” The or- 
der of the Colorado court directing that the 
surplus be applied on the widow’s allowance 
can have no extra territorial effect on real 
estate in Nebraska. 


Life Tenant and Remainderman — 
Right of Deceased Life Tenant to 
Income Accrued or Undistributed 
at Date of His Death—Decree of 
Distribution as Incorporating Will 


California—District Court of Appeal 
Estate of Lockhart, 90 Cal. App. Dec. 85. 


Decree of distribution in estate of Lock- 
hart distributed “in pursuance of and ac- 
cording to the provisions of the last will of 
said decedent”, residus of estate to trustee 
to pay certain specified sums out of income 
to three children, George, Harry and Myra, 
remainder of net annual income received or 
derived from trust estate to go and be paid 
in equal semi-annual installments to widow, 
Minnie. If George should attain age of 
50 years while Minnie was living, he was 
to receive one-sixth of corpus. Identical 
provisions in favor of Harry and Myra, ex- 
cept that she was to receive her one-sixth 
at 40 years. Upon widow’s death, trust to 
cease and property to go equally to three 
children. Decree omitted provision of will 
to erect that on death of Minnie trust es- 
tate “shall be distributed to my children as 
hereinbefore directed so that each shall re- 
ceive one-third of entire estate ***, it being 
my intention that each of my children shall 
ultimately receive one-third of said trust 
estate.” George and Myra attained ages of 
50 and 40 respectively, during Minnie’s life 
and each received distribution of one-sixth 
of estate. Harry did not attain age of 50 
before Minnie’s death and had not received 
his one-sixth distribution. Present appeal 
is from decree distributing estate following 
Minnie’s death and involved following ques- 
tions: 


1) Was Harry entitled to one-sixth of 
original estate and one-third of residue, or 
to one-third of residue only? and 


2) Who was entitled to income accrued or 
undistributed at Minnie’s death? 
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HELD: (1) If decree alone governed, 
Harry would be entitled only to one-third of 
residue in hands of trustee, but provision 
of decree that distribution was made in pur- 
suance of will of decedent incorporated will 
by reference so as to render effective pro- 
vision last above quoted from will, declar- 
ing intent children each should receive one- 
third of trust estate. Harry therefore en- 
titled to equivalent of one-sixth of original 
estate plus one-third of residue in hands of 
trustee. 


(2) Net income when received by trustee 
vested in Minnie, though payment to be 
made semi-annually. Her estate therefore 
entitled to income received by trustee but 
not paid to her during lifetime. Court holds, 
however, without discussion or citation of 
authority, that Minnie’s estate not entitled 
to income accrued before her death, but col- 
lected thereafter, evidently basing its hold- 
ing on language of decree giving Minnie 
only income received or derived from trust 
estate. 


Powers — Limitations—Validity of 
Trust to Continue During Minority 
of Unborn Persons 


California—District Court of Appeal 
Estate of Harrison, 90 Cal. App. Dec. 231. 


Will of Harrison left estate in trust dur- 
ing lives of certain persons, including 
Theodore Johnston; after death of these per- 
sons, income to issue (children) of Theodore 
from time to time living, and by right of 
representation to issue of any of his issue 
who might be deceased until arrival at age 
of twenty-one of last of his issue to arrive 
at that age, or until prior death of survivor 
of his issue. Upon first happening of these 
two events, trust to cease and trustee to 
convey, transfer, and deliver trust property, 
share and share alike, to then living issue 
of Theodore, and then living issue of any 
deceased issue of his by right of represen- 
tation. If no such persons were in being, 
estate to go to persons who would be testa- 
tor’s heirs had he died at such later time. 
Certain heirs claimed trust invalid and ap- 
pealed from decree distributing estate in ac- 
cordance with will. Decree affirmed. Case 
deemed one of first impression in California 
and involved construction of C. C. 772, which 
reads: 


“A contingent remainder in fee may be cre- 
ated on a prior remainder in fee, to take effect 
in the event that the persons to whom the first 
remainder is limited die under the age of twen- 
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ty-one years, or upon any other contingency by 
which the estate of such persons may be deter- 
mined before they attain majority.” 


HELD: (1) Above facts bring case with- 
in this statute; (2) Heir raising issue of in- 
validity does not bring himself within for- 
feiture clause. 

NOTE: Cf. Estate of Try, 214 Cal. 53, 
not referred to in Harrison case, which 
seems contra. 


Taxation—Estate — Inclusion of En- 
tire Amount of Insurance Paid for 
Out of Community Funds 


United States Circuit Court of Appeals, 
7 Ninth Circuit 


Bank of America National Trust & Savings Assn., 
Executor of Price v. Commissioner, decided June 
21, 1937. 


Decedent, Price, resident of California, 
took out $45,000 in insurance on his own life 
after July 29, 1927, effective date of Civil 
Code 161 (a) which provides: 


“The respective interests of the husband and 
wife in community property during continuance 
of the marriage relation are present, existing 
and equal interests under the management and 
control of the husband as is provided in sections 
172 and 172 (a) of the Civil Code. This section 
shall be construed as defining the respective in- 
terests and rights of husband and wife in com- 
munity property.” 


Section 172, Civil Code, provides: 


“The husband has the management and control 
of the community personal property, with like 
absolute power of disposition, other than testa- 
mentary, as he has of his separate estate; pro- 
vided, however, that he cannot make a gift of 
such community personal property, or dispose 
of the same without a valuable consideration *** 
without the written consent of the wife.’”’ 


The insured died in 19382. 

HELD: The whole and not one-half of this 
insurance to be included in gross estate. 
Local law under which wife was owner of 
one-half of proceeds of insurance not mate- 
rial, nor is fact that premiums were ap- 
parently paid by marital community. Wil- 
bur, J., dissents on ground that policies were 
in legal effect taken out by decedent on be- 
half of community and therefore one-half 
must be considered as taken out on behalf 
of wife or by her. 


Reported by W. L. Nossaman, editor for Cali- 
fornia. 


Mr. H. Donald Campbell, president of 
the Chase National Bank, will achieve his 
twentieth anniversary on September 1 in 
the service of the Bank and three of its 
predecessor banks. 


Taxation—General—Deductions from 
Gross Assessment for Purposes of 
Tax on Shares of Stock—Discrimin- 
ation Against Federal Securities. 


Maryland—Court of Appeals 


The Fidelity and Guarantee Fire Corporation v. 
State Tax Commission, Daily Record, March 19, 
1937. Opinion on Reargument, Daily Record, July 
19, 1937. 


Under Section 15 of Article 81 of the 
Code of Maryland, in fixing the assessment 
on the shares of stock of certain Maryland 
corporations (including banks and trust com- 
panies) payable by the corporation, certain 
deductions are permitted, among them being 
“the net assessed value of shares of stock 
in any national bank situated in this state 
or in any domestic corporation which are 
taxable to the holders under this Article 
and the taxes on which are hereunder re- 
quired to be paid by such national bank or 
corporation for the account of the holders, 
and which shall have been held by the re- 
porting corporation continuously for more 
than six months prior to the first of January 
as of which the report is made.” 


Under Section 17 of Article 81, a propor- 
tionate deduction of the value of certain 
issues of Baltimore City stock (known as 
“Double Exempt Stock”) is also permitted. 

The taxpaying corporation held certain 
shares in national banks located in Mary- 
land and in Maryland corporations, and 
some so-called “Double Exempt Stock”, and 
in addition thereto certain Federal Govern- 
ment obligations which are exempted from 
state property taxes. The corporation con- 
tended that in computing the value of its 
stock, in addition to the deductions for the 
value of shares of stock in national banks 
located in Maryland, Maryland Corporations 
and “Double Exempt Stock”, it was also en- 
titled to deduct the value of the Federal 
Government obligations held by it. The 
Lower Court disallowed a deduction of the 
Federal Government obligations, but per- 
mitted the corporation to deduct the value 
of the shares of national banks located in 
Maryland, Maryland corporations, and the 
Double Exempt Stock. 


HELD: The tax in question is levied 
not on the securities, the value of which the 
taxpaying corporation seeks to deduct, but 
is levied upon the capital stock of the tax- 
paying corporation. The taxpaying corpo- 
ration and not the stockholders is liable in 
the first instance, and if the taxpaying cor- 
poration fails to pay, then the individual 
stockholders are responsible. No provision 
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is made by the Maryland Statutes for the 
deduction of the value of Government ob- 
ligations. Under the authority of Schuyl- 
kill Trust Company v. Pennsylvania, 296 
U. S. 113, the Maryland Statutes discrimin- 
ate unlawfully against the Federal securi- 
ties held by the taxpaying corporations in 
denying equal treatment to them, and con- 
sequently the corporation was not entitled 
to deduct either the value of the shares of 
stock of national banks located in Maryland, 
or of the shares of stock of Maryland cor- 
porations, or of the Double Exempt Stock. 


Introducing Our Legal Editors 


J. Fisher Anderson 


J. Fisher Anderson, legal contributing 
editor for New Jersey, was born in Jersey 
City, N. J., on March 7, 1890, and today 
maintains his 
law office at 
15 Exchange 
Place in that 
city. Mr. An- 
derson was 
graduated 
from New 
York Law 
School with 
the degree of 
Bachellor o f 
Laws, and was 
admitted to the 
New Jersey 
Bar as attor- 
ney at law in J. FISHER ANDERSON 
1911 and in 1914 as counsellor at law. 

For many years, Mr. Anderson has spe- 
cialized in trust and banking work. He is 
now counsel for Commercial Trust Com- 
pany of New Jersey, Jersey City, and coun- 
sel for the New Jersey Bankers Association. 


_ 


Dr. Harold J. Stonier, educational di- 
rector of the American Institute of Banking 
was honored at the June commencement ex- 
ercises of the University of Southern Cali- 
fornia by the announcement of the president 
that he had been awarded the Asa V. Call 
alumni achievement trophy for this year. 

The trophy is an award to the alumnus, 
who during the past year has reflected the 
greatest credit to his alma mater. Dr. 
Stonier was graduated from U. S. C. in 
1913, and in 1915 received his master de- 
gree. In 1928 he was awarded by the in- 
Stitution the degree of doctor of business 
administration. He is only 47 years old. 
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Railroad Debt Reduction 


Creation of a more flexible capital 
structure for railroads is recommended 
to American railroads and banks which 
have purchased large amounts of railroad 
obligations, in a report made public on 
August 1, 1937 by Dr. Irving Bussing, 
economist of Savings Banks Trust Com- 
pany, New York. On the basis of a new 
formula Dr. Bussing urges a planned 
reduction of bonded indebtedness and 
greater stress on stock as against bond 
financing. It is his belief that the logic 
and formula are equally applicable to the 
financial policy of other debtors. 

In substantiation of the recommenda- 
tion, Dr. Bussing points to the soundness 
of the capital structure of British rail- 
ways wherein 71.3% of the total capital 
is stock and only 28.7% in bonds, com- 
pared to American capitalization with 
62% in the form of bonds. “This situa- 
tion,” the report states, “may go a long 
way toward explaining the fact that fi- 
nancial failure is practically unknown 
among British railroads.” 

In preparing the formula, Dr. Bussing 
took into account four variables: the ra- 
tio of bonds to stock, the amount of in- 
terest paid, the amount of dividends paid 
and a multiplier depending on the neces- 
sity and capacity for debt reduction in 
each instance. The result is an annual 
charge against net earnings after inter- 
est, governed in amount by such necessity 
and capacity. 
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Glass Predicts Bankruptcy 


“More economic crimes have been per- 
petrated by Congress in the name of starv- 
ing people who never starved and freezing 
people, not one of whom has even frozen, 
than the imagination can conjure up,” as- 
serted Senator Carter Glass at a recent 
session of the Senate. The venerable Sen- 
ator derided the boast that “subscriptions 
to treasury issues are tremendously over- 
subscribed,” pointing out that “the banks 
are compelled to take the bonds, for they 
have been manouvered into a_ position 
where they cannot refuse to take further 
issues because they must protect the enor- 
mous amount of Federal securitise which 
they already hold.” 





Topical Index 


August, 1937 


ACCOUNTING 
Court 
Finality of Order in Absence of Fraud—Wis. de- 
cision—247 


ASSETS 
Administration 
Administration Problems of A Trust Department 
—Outline of Steps from Acceptance to Clcesing 
—E. H. Booth, Jr.—201 
Protection 
Recovery By Administrator In Behalf of Creditors 
—Conn. decision—247 


ASSOCIATIONS 
Let’s Look At The Record—Proceedings of 
Fifteenth Regional Convention of Pacific Coast 
& Rocky Mountain States Conference—135 


BAR RELATIONS 
Competitors for Fiduciary Service—Removing 
Competition by Cooperation—Frank H. Lougher 
—192 


COMMON & COMMINGLED TRUSTS 
Trends in the Trust Field—Prospect of Reserve 
Board Regulation—215 


COMPENSATION 
Right of Attorneys Defending Trust To 
From Estate—Neb. decision—247 


Fees 


CORPORATE TRUST 
Trustee 
Corporate Trusteeships Under Trust Indentures— 
Analysis of Barkley Bill—R. Gregory Page—136 
Foreclosure Improper Where Bondholders Agreed 
to Extension—Ill. decision—248 
Trends in the Trust Field—Corporate Trust Bills 
in Congress—216 


DISTRIBUTION 
Joint Bank Account—Necessity of Elements of 
Gift—Iowa decision—248 
Virtual Adoption By Estoppel Entitling Child to 
Inherit—Ga. decision—249 
Widow’s Right of Election As Affected by Trust— 
N. Y. decision—249 


EXPENSES 
Economies in Trust Administration—Practical 
Suggestions from an Operating Officer—R. W. 
Sprague—165 


INDIVIDUAL & CORPORATE FIDUCIARY 
Changing Orbit of Corporate Fiduciary Duty— 


Current Judicial and Legislative Thought To- 
ward Higher Standard—Varian S. Green—159 
Competitors for Fiduciary Service—Removing 
Competition by Cooperation—Frank H. Lough- 

er—192 


INSURANCE 
Liability & Property 
Liability Coverage for Fiduciaries—Requirements 
of Insurance Protection Outlined—Duncan 
McLaurin—223 


INVESTMENTS 
Liability For Improperly Taking Title to Mort- 
gage—Neb. decision—250 
Right of Individual Trustees to Object to In- 
vestments by Corporate Trustee—Pa. decision— 
250 


INVESTMENT POLICIES 

Present Day Trust Investments—A Composite 
Picture of the Views of Leading Trust Men 
and Bankers—Reuben A. Lewis, Jr.—148 

Proper Trust Investment Policy—Diversification 
as to Time and Type Essential—George S. Ec- 
cles—142 

Trends in Trust Investments—Necessity of Co- 
ordinated Data to Predict Future—E. F. Law- 
rence—153 


JURISDICTION 
Conflict of Laws—Validity of Provisions That the 
Law of Settlor’s Domicile Shall Govern—N. Y. 
decision—250 
Power of Domiciliary Court To Affect Proceeds 
From Sale of Land Sold Under Ancillary Ad- 
ministration—Neb. decisicn—250 


LIFE INSURANCE RELATIONS 
Competitors for Fiduciary Service—Removing 
Competition by Cooperation—Frank H. Lougher 
—192 


LIFE TENANT & REMAINDERMAN 
Inequities of Uniform Principal and Income Act 
—Hon. George H. Earle—209 
Right of Deceased Life Tenant to Income Ac- 
crued or Undistributed at Date of His Death— 
Decree of Distribution as Incorporating Will— 
Calif. decision—251 


MANAGEMENT 
Business 
The Wagner Act—Amendments Needed to Bal- 
ance Power—Cassius R. Peck—172 
Policies 
Administration Problems of A Trust Department 
—tTracing Difficulties from Acceptance to Clos- 
ing—E. H. Booth, Jr.—201 





TRUST COMPANIES 


Economies in Trust Administration—Practical 
Suggestions from an Operating Officer—R. W. 
Sprague—165 

The Future of the Corporate Fiduciary—Past 
Experiences Pave Way to Great Development— 
Walter J. Brewer—168 

Initiating or Discontinuing Trust Services—Con- 
siderations In Determining Need and Prospects 
of Fiduciary Facilities—Gilbert T. Stephenson 
—218 


NEW BUSINESS 
Opportunities 
Competitors for Fiduciary Service—Removing 
Competition by Cooperation—Frank H. Lough- 
er—192 
Radio—The Medium for Millions—As Applied to 
the Institution’s Own Trade Area—H. D. Coth- 
rell—230 


POWERS 
Limitations 


Validity of Trust to Continue During Minority of 
Unborn Persons—Calif. decision—251 


Foreign 
Rights of Foreign Trust Companies—Power to 
Accept Appointment Under Laws of Various 
States and Canada—Part 3—210 


PUBLIC RELATIONS 
Advertising 
Planned Trust Publicity—An Effective Program 
‘ Which Produced Results—Don R. Cameron—176 
Radio—The Medium for Millions—As Applied to 
the Institution’s Own Trade Area—H. D. Coth- 
rell—230 


Institutional 
Competitors for Fiduciary Service—Removing 
Competition by Cooperation—Frank H. Lough- 

er—192 
Planned Trust Publicity—An Effective Program 
Which Produced Results—Don R. Cameron—176 


Social Aspects 
Radio—The Medium for Millions—As Applied to 
the Institution’s Own Trade Area—H. D. Coth- 
rell—230 


REGULATION 
Legal 

Corporate Trusteeships Under Trust Indentures— 
Analysis of Barkley Bili—R. Gregory Page—136 

Rights of Foreign Trust Companies—Power to 
Accept Appointment Under Laws of Various 
States and Canada—Part 3—210 

State Legislation Affecting Fiduciaries—Final Re- 
port on Recently Enacted Measures—234 

Uniform Objectives and Procedure in Govern- 
mental Trust Regulation—Editorial—205 


Supervisory 
Corporate Trusteeships Under Trust Indentures— 
Analysis of Barkley Bill—R. Gregory Page—136 
Uniform Objectives and Procedure in Govern- 
mental Trust Regulation—Editorial—205 


STATISTICS 
Trust Funds 
The Future of the Corporate Fiduciary—Past Ex- 
periences Pave Way to Great Development— 
Walter J. Brewer—168 


TAXATION 
Estate 
Inclusion cf Entire Amount of Insurance Paid 
for Out of Community Funds—Federal decision 


—252 


Estate & Inheritance 
Death Taxes and Estate Liquidation—Excerpt— 
240 


General 

Deductions from Gross Assessment for Purposes 
of Tax on Shares of Stock—Discrimination 
Against Federal Securities—Md. decision—252 

Present Trends in Taxation—Charles H. Mylander 
—221 

Tax Problems Concerning A Corporate Fiduciary 
—Increased Costs Necessitate Analysis and Fee 
Adjustments—H. M. Bardt—183 


Income 
Exchanging Fictions—207 


UNIFORM LAWS 
Inequities of Uniform Principal and Income Act 
—Hon. George H. Earle—209 , 
Uniform Objectives and Procedure in Govern- 
mental Trust Regulation—Editorial—205 


BANK AND TRUST COMPANY ADVERTISEMENTS 


ALABAMA 
Birmingham 


Birmingham Trust & Savings Company 
First National Bank of Birmingham 


CALIFORNIA 
Los Angeles 


California Trust Company 

Security-First National Bank of Los Angeles 70, 
Title Insurance & Trust Company 

Union Bank & Trust Company 


San Francisco 


Bank of America N. T. & S. A. 
Crocker First National Bank 
Wells Fargo Bank & Union Trust Company 


CONNECTICUT 


Hartford 
Hartford National Bank & Trust Company 185 


New Haven 
Second National Bank of New Haven, The 97, 225 





256 


DISTRICT OF COLUMBIA 


Washington 
Washington Loan & Trust Company 


DELAWARE 
Wilmington 
Equitable Trust Company 
Wilmington Trust Company 


FLORIDA 
Miami 
First Trust Company 


ILLINOIS 


Chicago 
Chicago Title & Trust Company 
First National Bank of Chicago 
Harris Trust & Savings Bank 
Northern Trust Company, The 


MARYLAND 


Baltimore 
Maryland Trust Company 
Mercantile Trust Company 
Safe Deposit & Trust Co. 


MASSACHUSETTS 


Boston 
Boston Safe Deposit & Trust Company 
Inside Back Cover 
National Shawmut Bank 199 
Springfield 
Springfield Safe Deposit & Trust Company 203 


MICHIGAN 


Detroit 
Detroit Trust Company 


MINNESOTA 


Minneapolis 
Northwestern National Bank & Trust Company 61 


MISSOURI 


St. Louis 
Mercantile-Commerce Bank & Trust Company 1, 
Mississippi Valley Trust Company 
St. Louis Union Trust Company 85, ¢ 


NEW JERSEY 

Montclair 

Montclair Trust Company 
Newark 

Fidelity Union Trust Company 

National Newark & Essex Banking Company 
Plainfield 
* Plainfield Trust Company 


NEW YORK 


Brooklyn 
Brooklyn Trust Company 


New York 

Bank. of New York and Trust Company 95 
Central Hanover Bank and Trust Company 34 
Chase National Bank 49 
City Bank Farmers Trust Company 10, 141 
Empire Trust Company 191 
Guaranty Trust Company of New York 64 
Manufacturers Trust Company Inside Back Cover 
Marine Midland Banks 161 
New York Trust Company 56 
Title Guarantee & Trust Company 

Inside Front Covers 
United States Trust Company 6 


Rochester 
Lincoln-Alliance Bank and Trust Company 101 


68, Inside Front Cover 


TRUST COMPANIES 


OHIO 
Cleveland 
Cleveland Trust Company, The 


OKLAHOMA 


Tulsa 
First National Bank & Trust Company 


OREGON 


Portland 
United States National Bank 


PENNSYLVANIA 


Philadelphia 
Fidelity-Philadelphia Trust Company 26 
Girard Trust Company 4, 132 
Pennsylvania Company Back Covers 
Philadelphia National Bank 158 
Provident Trust Company 


Pittsburgh 
Fidelity Trust Company 
Peoples-Pittsburgh Trust Company 


Reading 
Berks County Trust Company 


VIRGINIA 
Richmond 
First and Merchants National Bank 
State-Planters Bank and Trust Company 
Virginia Trust Company 
BERMUDA 


Hamilton 
The Bank of Bermuda, Ltd. 145 


SERVICES FOR TRUST AND BANK 
OFFICIALS 


Accounting Machines & Systems 
International Business Machines Corp. 33 
Remington Rand, Inc. 15, 40, 41, 134 


Advertising 
Purse Company, The 179 


Communications 
Bell Telephone System 167 
Hotels 
Admiral Hotel, Cape May, N. J. 93 
Beverly Hotel, The, New York 55, 173 
Raleigh Hotel, Washington, D. C. 79 


Insurance 

Atlantic Mutual Insurance Co. 3, 131 
Investment Counsel 

E. W. Axe & Co., Inc. 89 


Investment Securities 
Commercial Credit Company 25 
Dick & Merle-Smith Inside Front Cover 
General Motors Acceptance Corp. 171 


Private Schools 
Fork Union Military Academy 177 


Real Estate Broker 
Ray N. Brinkman 31 


Trust Companies would appreciate your mention of the magazine when writing to our advertisers. 





